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the Need for 


Experienced Estate Planning 
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INSTRUCTIONS TO JURIES 
CIVIL AND CRIMINAL 


BY 


JUDGE OSSO W. STANLEY 


Commissioner of the Court of Appeals since 1928 


A complete treatise on the law of Kentucky relating 
to Instructions to Juries, with forms of approved in- 
structions and exhaustive notes. 


Quoting from Judge Stanley’s Preface: 


“The forms have been selected with the view of presenting those 
which are adaptable to the most frequent classes of cases. With 
few exceptions they have been expressly approved by the Court 
of Appeals of Kentucky. In the absence from the Kentucky 
Reports of approved instructions in particular instances, some 
from other jurisdictions are published, and other forms are 
suggested as appropriate. Many instructions have been copied 
from the records and made readily accessible to the profession. 
Citations of opinions containing other approved instructions are 
also given so that several forms are made available.” 


A VERITABLE ENCYCLOPEDIA OF THE 
LAW OF KENTUCKY 


ORDER YOUR COPY TODAY .. . $20.00 
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Kentucky Lawyers and Bar 


Institutes 
By MARCUS C. REDWINE 


Chairman of the District Organization Committee 


If any member of the public or of 
the legal profession has ever enter- 
tained any doubt as to whether Ken- 
tucky lawyers, both urban and rural, 
are interested in the discussion of 
heavy subjects at Bar Institutes, it has 
been entirely dispelled by the record 
of eight Bar meetings held in all parts 
of Kentucky, beginning at Mayfield on 
July 9th, and closing with Bardstown 
August 16th. 

The attendance at these eight Dis- 
trict meetings, the interest demon- 
strated, and the attention given to the 
discussion and consideration of four 
vital topics of serious concern to the 
public and to the profession, have 
been better than any one dreamed. 


Congratulations to the Bar of Ken- 
tucky in the eight Districts where the 
meetings have been held. We are 
quite sure the same deep interest, loy- 
alty and enthusiasm will be shown in 
the next six meetings to be held Sep- 
tember 1lth to September 19th, at 
Ashland, Prestonsburg, Newport, 
Hazard, Lexington, and Louisville. 
Last May, when nearly 30 lawyers 
met, with the Chairman and President 
Alexander, at Louisville, fourteen Bar 
Institutes were set up. The subjects 
of the addresses were agreed upon, 
and well-equipped and leading law- 
yers were designated to look after the 
securing and placement of speakers. 
It was unanimously determined that 
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HON. ARTHUR D. KIRK 
Of Owensboro 


Mr. Kirk is a member of the State 
Board of Bar Commissioners. 


the subjects of discussion should be 
the same at all fourteen meetings, to 
be held this summer, and that the ad- 
dresses should be as nearly uniform 
as possible, and that the discussions 
should be led by men well-qualified 


in the respective fields. The subjects 
selected, and the lawyers responsible 
for securing speakers were: 


1. “The Bar in National Defense” 
—Henry J. Stites, Louisville. 


“Our Antique Personal Exemp- 
tions and a Proposal for 
Changes”—Angus McDonald, 
Lexington. 


“Amendments to Kentucky Pro- 
bate Laws”—D. Collins Lee, 
Covington. 


“The New Revised Statutes”— 
President L. B. Alexander, 
Paducah. 


Mr. Stites has been ably assisted 
by Messrs. Ernest Woodward, Judge 
Elwood Hamilton, and Gavin Coch- 
ran. Mr. Angus McDonald, Chair- 
man of the Junior Bar of Kentucky, 
assisted by Emmet R. Field, Louis- 
ville, secured younger lawyers to take 
a place on each program on the ques- 
tion of personal exemptions. Mr. Lee 
has been assisted by members of his 
Committee on Probate Laws. Mr. 
Alexander has been our most loyal 
and enthusiastic supporter of these 
Bar Institutes, and has attended all of 
them but one, and Vice-President Ed- 
ward Dodd did a grand job at Bards- 
town for him, as did also Clinton 
Harbison at one or two meetings. 


We ought to here recall and re- 
cord the name of every lawyer who 
appeared on each of the programs, 
for the co-operation has been extra- 
ordinary, the willingness has been 
most enthusiastic, and there has not 
been a single disappointment on any 
one of the programs of eight meet- 
ings held so far, but space forbids 
any more than a mention of our pro- 
found thanks to all who have so 
ably spoken. 

We think some figures on attend 
ance will be quite encouraging and 
interesting. In the eight meetings 
held so far, there have been present 
18 Circuit Judges, 11 Common- 
wealth Attorneys, 29 County Attor 
neys, 3 U. S. District Judges, 2 U. S 
District Attorneys, and 2 Assistants, 
3 Judges of the Court of Appeals, 
and 17 State Representatives and 
Senators. We sincerely submit that 
this is a compliment to those hold 
ing official positions, and for attend 
ance by officials is a record which 
far exceeds that of last year. 


In the eight meetings, 67 counties 
have been represented, and this does 
not include the counties represented 
by visitors, including speakers from 
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counties outside the District, where 
the meeting was held. For instance, 
in the last meeting there were six 
counties represented at Bardstown 
outside District No. 6. The attend- 
date has been 485, or an 
of more than 60 at each 

The Bardstown meeting 


ance to 
average 
meeting. 


clipped all others in attendance. 


At each meeting the members of 
the Junior Bar have had a session 
of their own, and elected a District 
President and Secretary. These Dis- 
trict officers will be called into a 
Conference by President Alexander 
late in this year to plan a program 
for the Junior Bar. The addresses 
by the younger lawyers have been 
uniformly good, well prepared and 
attractively presented. 

We earnestly submit the publicity 
concerning our meetings has not 
been up to par. The Paducah, 
Owensboro and Winchester meet- 
ings were quite well publicized in 
local and state papers. We wish the 
other meetings had been as widely 
and as accurately covered by the 
press. We sincerely think that the 
public ought to know that during 
the hot days of the summer of 1941, 
nearly 500 lawyers have left busy of- 
fices to study, to discuss, and to act 
upon serious, timely and important 
legal subjects, of concern to the Bar 
and to the public. 

We think a few outstanding rec- 
ords have been made. At District 4 
meeting at Glasgow, Mr. E. H. 
Smith reports that the Barren 
County Bar was present one hun- 
dred per cent. At Bardstown on 
August 13th, that brilliant leader of 
lawyers, Frank L. Chelf, says that 
of his 16 counties, 14 sent repre- 
sentatives; that out of 129 lawyers 
105 were present, and that two of 
the Bars in that district were repre- 
sented with one hundred per cent at- 
tendance. At this meeting lawyers 


HON. B. N. GORDON 
Of Madisonville 
Mr. Gordon has been a member of the 


Board of Bar Commissioners since the 
integrated* bar was established. 


from 20 counties were present. As 
already stated, there has not been a 
disappointment on any program and 
the speakers have been prompt, in- 
spiring and helpful. 

The key men in our District Bar 
Organization for the State are un- 
doubtedly the District Chairmen, 
without whose tireless efforts at 
promotion of attendance, brilliant 
work in building the programs, and 
tactful and diplomatic solicitation of 
co-operation of all lawyers, the In- 
stitutes would not have been nearly 
the success they have been. We 
therefore record here sincere ac- 
knowledgment of gratitude for the 
outstanding work of the following 
lawyers: J. D. Via, L. B. Alexander, 
E. R. Morton, Abner Johnston, Jr., 
Allan P. Cubbage, Clarence McCar- 
roll, A. D. Kirk, E. H. Smith, Parker 
W. Duncan, Franklin W. Stevenson, 











Attorney Brents Dickinson, County Attorney of Barren County, with stick, indicates the 
old county boundary while County Judge Frank W. Jones, left, and County Surveyor E. L 


Rogers, look on. 
counties over the boundary line. 


Logan Patterson, and Frank H. 
Chelf. These men have performed 
heroic and sacrificial services. They 
deserve our thanks and everlasting 
appreciation. If the next six meet- 
ings go over successfully and we be- 
lieve they will, the following men 
will be largely responsible and de- 
serve the same congratulations from 
the Bar of Kentucky: John L. Vest, 
Russell Howard, W. H. Dysard, 
Porter M. Gray, Jos. D. Harkins, 
Francis M. Burke, William A. Stan- 
fill, C. W. Napier, Jr., John M. Bull, 
Jr., William B. Gess, Gavin H. 
Cochran and Frank M. Drake. We 
wish to repeat that President Alex- 
ander, Col. Henry Stites, and D. 
Collins Lee have attended nearly 
every meeting, and they will be long 
remembered and loved for their 


The consultation is relative 


to the suit between Barren and Edmonson 


most helpful, thrilling and worthy 
addresses. 

We regret we cannot publish in 
this report and summary each pro- 
gram, listing each speaker and fea- 
ture, for they are gems, and your 
State Chairman has procured an 
autographed copy of each one. Pos- 
sibly we can share, at the next Bar 
Convention, something of the prize 
we hold, in exhibiting a photograph 
of the 14 programs of the District 
Bar meetings for 1941. Let us con- 
tent ourselves now with a hearty ex- 
pression of thanks and an assurance 
that the Bar of Kentucky has made 
a notable and worthy advance be- 
cause of the splendid addresses 
made, the helpful discussions had, 
and the extraordinary attendance 
and interest demonstrated. 





and 
not 
Uni 
lan 
alor 


All 

























Entry of the United States into 
the present war was foreseen by At- 
torney L. B. Alexander, President of 
the Kentucky Bar, in an address 
Friday night on the radio Bill of 
Rights Program of the Los Angeles 
Lawyers Club. The program was 
heard over station KMTR. Alex- 
ander was interviewed by Attorney 
Jay Moidel, chairman of the Law- 
yers Club Committee. 

Alexander declared that the na- 
tional defense program must be sup- 
ported regardless of personal feel- 
ings and that we must continue all 
out aid to Britain. 

“Tt now looks as though we may 
be forced into the war notwith- 
standing the efforts of our officials 
to keep us out of the world con- 
flict,” he declared. “I believe that 
England is our first line of defense, 
and I am reasonably sure she can- 
not succeed without the aid of the 
United States, and the fall of Eng- 
land would mean that we must fight 
alone.” 


AID KENTUCKY DRAFTEES 


The Kentucky Bar President re- 
vealed that the legal profession of 
his state is taking a major hand in 
the national defense effort. He said 
he had appointed a state-wide com- 
mittee of 400 lawyers to assist the 
government in national defense. 
This step was disclosed to be simi- 
lar to that taken by President Loyd 
Wright of the California Bar. 

“We propose to look after the 
problems of the men in service 


whether they be legal or otherwise 
free of cost to them, Alexander told 


Our President in California 
From the Los Angeles Daily Journal of August 18, 1941 


Moidel. We believe that the men 
in service and their families as well 
should be afforded every possible 
protection. In many Kentucky 
counties, enlistments are so high 
that few draftees are called.” 


LAWYERS ASSIST 
GOVERNMENT 


“It is only natural for the legal 
profession to take the leadership in 
supporting our national defense pro- 
gram because they realize that in- 
dividual liberty and personal free- 
dom will exist in this country only 
so long as the Bill of Rights and 
the Constitution survive” Alexander 
continued. “A strong national de- 
fense program is our best guaran- 
tee of the survival of the Constitu- 
tion which contains our Bill of 
Rights. 

“The welfare and safety of our 
nation requires national unity in 
times of national emergency. With- 
out national unity our government 
may collapse and our nation fall. It 
is necessary, therefore,” Alexander 
told Moidel “that each person sur- 
render, temporarily or for the dura- 
tion of the crisis, the exercise of 
such individual rights as will inter- 
fere with the rights of the people as 
a whole. Patriotism necessitates 
that each person do his share in the 
interest of our country, and there 
is no place in our country for the 
man who doesn’t believe in our form 
of government. The bar associations 
will exert every effort possible to 
have our liberties restored immedi- 
ately after the emergency is passed 
if any of them are temporarily sus- 
pended. 
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THOS. B. McGREGOR 
Of Frankfort 


Mr. McGregor is a member of the State 
Board of Bar Commissioners. 


LAWYERS’ CONTRIBUTION 

“Tt is more important that we pre- 
serve our national liberties than we 
have the full, uninterrupted enjoy- 
ment of our individual rights, be- 
cause individual rights are products 
of national liberties, and if national 
liberties are destroyed, our personal 
rights will likewise be destroyed,” 
Alexander added. 


“Lawyers, being students of gov- 
ernment, unhesitatingly approve our 
form of government, largely because 
of the many rights which are guar- 
anteed to the people. Under no other 
form of government are the people 
secure in the enjoyment of these 
liberties. Since the President de- 
clared that an unlimited national 
emergency exists, the lawyers, as a 
profession—will continue to support 
the national defense program. 


WELFARE OF NATION 


“The Bill of Rights became a part 
of the law of the land to insure the 
right to life, liberty and the pursuit 


of happiness to every person living 
in this country. We must not per- 
mit these rights to be exercised to 
the detriment of the welfare of our 
nation, nor should we tolerate any 
subversive activities under the guise 
of the enjoyment of any one of these 
same rights. 


“No one has a right to advocate 
the overthrow of our form of gov- 
ernment by force, violence, or other- 
wise. No American has any right 
to associate himself with any move- 
ment which would bring about the 
destruction of our Constitution and 
sill of Rights. With these thoughts 
in mind, I urge every loyal Ameri- 
can to stand by our government in 
this crisis, and do his full share in 
support of our national defense pro- 
gram.” 


The attention of the bar is called 
to the meeting of the American Bar 
Association in Indianapolis during 
the week of September 29th. The 
meeting being held so close to us 
should insure a large attendance from 
Kentucky. 


Mr. J. Blakey Helm of Louisville 
will succeed Mr. Frank M. Drake of 
Louisville as State Delegate from 
Kentucky to the American Bar Asso- 
ciation’s House of Delegates. Mfr. 
Drake has served faithfully for sev- 
eral years and desired that he be re- 
lieved. 








HANDWRITING EXPERT 


Consulting expert in forged, disputed docu- 
ments, and anonymous writings. Erasures, al- 
terations and typewriting scientifically exam- 
ined and photographed. Enlargements pre- 
pared for court cases. References given. 


A, T. SCOVILL, 


Sterling, Iilinois. Phone 73. 
N6945 
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\t one of the District meetings 
during the past summer a lawyer 
made this remark, “You know our 
section of the state is rarely given 
any recognition by the State Asso- 
ciation.” 

We have been thinking about that 
remark. Should recognition be 
“given” by the State Association or 
“commanded” by the section desir- 
ing it? 

A lawyer, or a group, or a section 
is recognized just so far as recogni- 
tion is commanded. 

If any part of our state has been 
ignored by the Association it is be- 
cause the lawyers of that part of the 
state have sat idly by and permitted 
themselves to be ignored. 

If the lawyers of any section will 
take an active part in Association 
affairs, be workers in the Associ- 
ation, seek to and work at making 
the Association a better Association 
and the legal profession a_ better 
profession they will command rec- 
ognition with an authority that can- 
not be disobeyed. 

We think of the story of the 
preacher who dropped a dollar into 
a box at the church door placed 
there to receive contributions for the 
benefit of the preacher. The preach- 
er’s dollar was all the money 
dropped into the box, when he 
opened it and took his dollar out the 
preacher said “The more you put in 
the more you take out.” 


_ Recent newspaper and magazine 
items have asserted that the morale 


of our new army is at a low ebb and 
have stated that this is especially 
true as to the selectees. 

The selectees are civilians in uni- 
form. 

They represent the sentiment of 
the civilian population. Their 
thoughts, their likes and their dis- 
likes are civilian thoughts, likes and 
dislikes. If the morale of the army 
of selectees is low then the morale 
of the civilian population is low. 
Their morale and civilian morale is 
each a reflection of the other and 
each a counterpart of the other. It 
is useless to expect a high morale 
among the selectees while a low 
morale exists in the civilian popula- 
tion. 

It is difficult to maintain a high 
morale among civilians so long as 
men believe that there are others 
who will not and cannot be com- 
pelled to do their part. A civilian 
cannot maintain a high morale when 
he listens to the admonition over the 
radic to place his savings in defense 
savings stamps, and search his back- 
yard for old aluminum pans and 
make a resolution to do so, when 
in the next item that comes over the 
radio is an account of some defense 
industry being closed because the 
laborers want $21.25 per day instead 
of the $20.00 being paid. 


Strikes in defense industry have 
got to go, if we are to have a high 
civilian morale, there can be no such 
thing as a high army morale with- 
out a corresponding high civilian 
morale. 
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HON. EMMET R. FIELD 


General Counsel for the Legal Aid 
Society of Louisville. Mr. Field spent 
much time this summer advocating a re- 
vamping of our exemption laws. 


For the first time in the history of 
the United States the lawyers of the 
Nation have discovered their par- 
ticular fitness for a particular job in 
the defense of the country. Here- 
tofore in the defense of the country 
at various intervals of time the civil 
population has been drained of its 
doctors, its engineers and its me- 
chanics, because there is a definite 
and well recognized place for them 
in the military defense of the coun- 
try. A negligible number of law- 
yers were used in the Judge Advo- 
cate Generals office but not enough 
of them to count. There has never 
been a more loyal body than the 
lawyers, but heretofore there has 
seemed to be no especial nitch into 
which, because of their training, the 
lawyers could fit. 

The trained lawyer is skillful in 
settling disquieting affairs of his 
fellow men. The soldier has worri- 


some matters. To an onlooker the 
matter may be trivial and of little 
consequence, but to the individual, 
lonesome boy, converted from a con- 
tented American boy into a soldier by 
reason of the accident of his age, the 
matter may be of the greatest impor- 
tance. The more he worries the more 
the incident is magnified. The result 
is that the soldier picks up and goes 
home to try to settle his matters. 
At once he is marked up as 
A. W. O. L. and if he is gone long 
enough he is charged with deser- 
tion. He comes back, either volun- 
tarily or otherwise, and in either 
event he is punished, maybe con- 
fined in a federal prison. He becomes 
discouraged, resentful, and disap- 
pointed. He feels that he is being 
persecuted, that society and his 
country have mistreated him. Instead 
of returning home the hero of many 
battles as he had dreamed he would, 
he returns home a bitter, resentful, 
and revengeful young man, perhaps 
as an ex-convict. 

To prevent just such things as 
this happening the bar has been or- 
ganized as never before. In every 
hamlet in the United States there 
stands today some lawyer, ready to 
“oo to bat” for some soldier who 
may need him and this without fee 
or reward. In Kentucky alone more 
than four hundred lawyers have 
cheerfully accepted appointment for 
this duty. The Journal would like 
to publish all their names but this 
is obviously impossible. 

In some of the counties of the state 
one lawyer is enough for this serv- 
ice but in the larger counties many 
more have had to be designated. 


In our State Col. Henry J. Stites 
is the State Chairman and Colonel 
Stites, who is largely responsible for 
originating the idea, has worked and 
still is working industriously to keep 
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the large organization functininrg 
as intended. 

Mr. Ernest Woodward is chair- 
man of the Jefferson County Com- 
mittee and has organized Jefferson 
County into several sub-committees 
in order to better perform the task. 
He has a 

1. Committee on Military mat- 
ters. It is the province of this Com- 
mittee to aid in correcting mistakes 
of classification, and to obtain fur- 
loughs when urgent matters justify 
the application, and generally to 
handle A. W. O. L. or other com- 
plications by ascertaining the reason 
for the soldier’s dereliction, and cor- 
recting conditions if possible, or fur- 
nishing the explanation to the mili- 
tary authorities. 

2. Committee on Installment Pur- 
The nature of this Commit- 
tee’s work is indicated by its title, 
but the volume of work required is 
and the difficulties are many. 
It is not the purpose of this Com- 
mittee to avoid legal contracts made 
by the soldier, but to insure that his 
military service shall not result in 
oppressive or unfair action against 
him. A vast amount of work has 
been done by this Committee, and 
the great majority of the install- 
ment houses have given splendid co- 
operation, 


chases. 


great, 


3. Committee on Divorce and Do- 
mestic Affairs. The nature and char- 
acter of this Committee’s work is 
broadly indicated by its title. The 
work of the Committee is not con- 
fined to Court proceedings, but its 
purpose is to serve the soldier in any 
domestic matter where complications 
might impair military effectiveness. 


4. Committee on Federal Court 
and bankruptcy Matters. The volume 
of this business in Jefferson County 














JUDGE H. F. S. BAILEY 
Of the Fourth Judicial Circuit 


indicated the need for a special com- 
mittee which will probably not be re- 
quired in most counties. 


5. Committee on General Legal 
Aid. Any matter touching the prop- 
erty or rights of those in military 
service which does not fall under 
the jurisdiction of one of the other 
Committees is referred to this Com- 
mittee. The need for legal aid to men 
in military service has been empha- 
sized by commanding officers, and 
Judge Joseph O'Neal, writing from 
Camp Shelby, says that a majority 
of the A. W. O. L. cases are occa- 
sioned by the mental distress of a 
soldier who has no means of ascer- 
taining the real facts about his busi- 
ness or family complications at 
home. 


It is not every county that needs 
to be organized as Jefferson County 
has been, but some of the counties 
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containing the larger cities will need 
a similar organization. 

This is the bar’s opportunity to 
create good will. To show the pub- 
lic that we are not the selfish, money- 
grabbing bunch of hoodlums the 
comic strip artist and moving pic- 
ture makers, try to make us out to 
be. 


One of our better known associ- 
ation workers had started to the 
District Bar meeting at London. A 
friend, who is a well-known labor 
leader, inquired his destination. 
When the labor leader was informed 
that our fellow association member 
was bound for “a district bar meet- 
ing,” he replied “Ah a_ lawyers 
union, eh?” 

Did this labor leader name us 
correctly? Is our association a law- 
yers union? 

That there is need for a united ef- 
fort on the part of the lawyers of 
the state, for their individual and 
personal betterment is hardly sub- 
ject to debate. Our training as law- 
yers, our sense of fair play, and our 
knowledge that there are arguments 
on both sides of every question, and 
that everyone has a right to be heard 
causes us to shrink from the direct 
but effective methods of labor 
unions, in the event we should look 
upon ourselves as a union. 

The business of the lawyers has 
decreased alarmingly within the last 
decade. Are we lawyers or the gen- 
eral public responsible for this de- 
cline? 

There is more business being 
done, and wherever there is busi- 
ness there are disputes, disputes 
must be settled. Heretofore the set- 
tling of these disputes has demanded 
the skilled services of some lawyer, 
but now it is settled by some board, 
or commission, or bureau, or referee 
or agency all established by the peo- 
ple for the purpose of expediting the 
settlement of disputes and thereby 


speeding up business and avoiding 
the many and unnecessary delays 
most always encountered in the ad- 
ministration of justice through the 
anciently established courts of law. 

The business public wants, de- 
mands and will have speed; unless 
we lawyers through the courts can 
supply that demand the public will 
look elsewhere for a method of set- 
tlement. 

Our proneness to cling to precedent, 
to do a thing in a certain way be- 
cause it always has been done that 
way hinders us in any attempt we 
make to bring about a more speedy 
justice. 

We as lawyers must take the lead 
in streamlining the law and of shift- 
ing justice into high if our profes- 
sion is to survive and prove sufh- 
ciently lucretive to justify the nec- 
essary effort and attract competent 
men to the bar. 

If through our association we can 
do this then we are serving the in- 
dividual lawyer, and if that is union- 
ism then our labor leader was right 
and we are a “lawyers Union.” 


A new Circuit Judge had been 
elected. At the same election a new 
sheriff and other officers had also 
been elected. The new sheriff had 
selected new and_ inexperienced 
deputies. It was at a January term 
of court. All the new officers had 
had just one day’s experience. The 
new Judge mounted the bench 
which admirers had decorated with 
flowers, he rapped with his gavel for 
order and said “Mr. Sheriff open 
Court,” The new deputy on (duty 
walked down from the _ rostrum 
opened all the doors of the court 
room, and propped them _ open, 
grabbed a coal bucket and went after 
a bucket of coal. We submit that 
the court was certainly opened. 
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A good Eastern Kentucky lawyer 
who was careless as to his personal 
attire had a case set for oral argu- 
ment before the Court of Appeals. 
It was the first time he had had an 
occasion to appear in person before 
the court. His habit was to wear his 
shirt collar open without a tie. 


When making preparation to ap- 
pear before the court his friends ad- 
vised him he should be more careful 
of his clothing. That if he appeared 
without a tie the court would surely 
decide his cause against him. He ig- 
nored this advice and appeared before 
the court and made his argument 
with his shirt collar wide open, with 
no tie at all. 


In the course of about thirty days 
the court gave its decision deciding 
the case against the uncouth lawyer. 
His frieinds said “I told you so, if 
you had worn a ti¢ you would have 
won that case.” 


The lawyer thought the matter 
over, it preyed on his mind. He got 
on the train, made the trip and called 
on the judge who had written the opin- 
ion saying “My friends tell me that 
the reason you decided that case 
against me was because I refused to 
wear a necktie when I made my argu- 
ment, I want to know if that is the 
reason ?” 


“Oh! no, My dear sir,” replied the 
judge. “We never noticed how you 
were dressed and that was not the 
reason at all.” 


“I’m awfully sorry about that, aw- 
fully sorry,” said the lawyer. 


“What do you mean, by saying you 
are sorry about that?” asked the 
judge. 

“If that had been the reason it 
would have been a better one than 
any you gave in the opinion,” with 
which the lawyer departed. 


HERE AND HEREAFTER 


The suit was an attempt on the part 
of some sons and daughters to have 
their father adjudged incompetent to 
manage his estate and to have a com- 
mittee appointed to take charge of the 
old man’s affairs. Much evidence was 
introduced and many witnesses were 
heard. Among these witnesses was a 
fellow church member, in the Baptist 
Church, of the old man, who testified 
as to the work of the defendant in 
the church, his zest for the right and 
his vigorous fight for the upholding 
of the Baptist doctrine. The jury 
was very much impressed with the 
testimony of this witness as is evi- 
denced by the following verdict : 


“We, the jury, find Uriah Ellis to 
be of sound mind and competent to 
manage his business affairs and in- 
telligent above an average of his 
neighbors, and also from the evidence, 
we believe him to be a good Baptist, 
sound in faith and doctrine, and a 
Baptist bred and a Baptist born and 
when he’s dead a Baptist gone. 


P. S—Also capable of teaching 
and superintending a Sunday School. 


B. G. GOVER, Foreman.” 


The judgment of the court follows 
the verdict and is as follows: 


“Wherefore it is adjudged by the 
court that Uriah Ellis is of sound mind 
and mentally competent to manage 
his estate. It is therefore adjudged 
that he is entitled to manage any 
earthly estate he has here, and enjoy 
all the happiness the Lord has in store 
for good Baptists in the world be- 
yond.” 


This verdict and judgment may be 
found in Civil Order book 15, page 
550, of the Casey County Circuit 
Court. 
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The Fair Labor Standards Act of 
1938: Enforcement Procedures’ 
By CHARLES H. LIVENGOOD, Jr.” 


The constitutionality of the Fair 
Labor Standards Act was sustained 
by the United States Supreme Court 
in February, 1941, in the cases of 
United States v. F. W. Darby Lumber 
Company and Opp Cotton Mills, Inc. 
v. Administrator, Undoubtedly the Su- 
preme Court will sometime be called 
on to consider other aspects and ap- 
plications of the Act. But the validity 
of the basic elements of the law seems 
to have been conclusively established. 


It was probably no great surprise 
to most of us to find that the Wage 
and Hour Law was constitutional. 
The logic of Mr. Justice Holmes’ 
classic dissent in the child labor case 
of twenty years ago, Hammer v. 
Dagenhart, was pretty convincing ; and 
many lawyers have long felt that it 
foreshadowed the shape of things to 
come. 

From the legisiative as well as 
the judicial viewpoint, there seem to 
be indications of the permanence of 


wage-hour legislation. A great many. 


amendments to the Act have been 
proposed. A few changes, consid- 
ered by Congress to be desirable in 
the light of experience, have been 
made in the law; and others may at 
some future date be deemed neces- 
sary. But on the whole, Congress 
has so far found that the Act was 
working, that it was achieving the 


broad remedial purposes intended, 
without undue hardship. Most of 
the proposed amendments have been 
discarded ; and, in substance, the law 
stands as it was originally enacted 
three years ago. 

The enforcement procedures of 
the Act are set forth in Sections 16 
and 17. Section 17 provides the Ad- 
ministrator with a civil remedy 
against violators. It confers upon 
the United States District and Ter- 
ritorial Courts jurisdiction to re- 
strain infractions of Section 15, 
which enumerates the acts declared 
by Congress to be unlawful. 

As of January 1, 1941, 1,275 civil 
suits had been instituted on behalf 
of the Administrator, of which 104 
were pending. Of the cases decided, 
1,174 resulted in the issuance of in- 
junctions, and 5 resulted in judg- 
ment adverse to the contentions of 





*Excerpts from addresses delivered be- 
fore the Nashville (Tenn.) Bar Associ- 
ation on May 23, 1941, and the Louis- 
ville (Ky.) Bar Association on February 


13, 1941. 

**A B., Duke University; LL.B., Har- 
vard Law School; Regional Attorney, 
Wage and Hour Division, United 


States Department of Labor, Nashville, 
Tenn. The statements herein are the 
veiws of the writer personally, and do 
not necessarily represent those of the 
Department of Labor. 
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the Government. That record, per- 
haps gives some indication of the 
discrimination used in bringing ac- 
tion and the care exercised to ascer- 
tain that the complaint against the 
defendant is well founded. These 
civil suits are handled by Depart- 
ment of Labor lawyers assigned to 
the enforcement work of the Divi- 
sion. 

Section 16 (a) provides criminal 
penalties for wilful violation of the 
prohibitions set forth in Section 15. 
As of January 1, 1941, 134 criminal 
actions had been instituted, and 108 
of these cases had been closed, leav- 
ing 26 cases pending. In two of 
these cases, the defendant was ac- 
quitted. In one other, the indict- 
ment was dismissed; and in a fourth, 
the information was nolle prossed. 
Here again it will be noted that 
court remedies have been used spar- 
ingly, but that when proceedings 
were instituted it was safe to assume 
that a pretty sound case had been 
assembled. 


The regional office in Nashville 
has instituted, pursuant to Section 
17, approximately 80 civil suits in 
the federal courts of Kentucky and 
Tennessee. Ten of these are now 
pending; the other 70 have resulted 
in the entry of injunctions. In addi- 
tion, two proceedings for contempt 
of the court’s injunctive decrees 
have been brought in this region, of 
which one resulted in a judgment of 
imprisonment and the other is now 
pending. There have been instituted 
just three criminal actions here, of 
which two are pending. The other 
resulted in conviction. 


Of course, now that what might 
be termed the educational period is 
over and the Act has been a matter 
of public record for some 3 years, 
it is apparent that most violations 
of substantial extent must be re- 
garded as wilful. 


Consequently, a 








good many cases which in the earlier 
days might have been disposed of 
civilly wall likely call for the more 
drastic remedy. Criminal actions, of 
course, are brought by the several 
United States Attorneys. They have 
been prepared for trial through the 
collaboration of lawyers associated 
with the Department of Justice and 
with the Department of Labor. 


The sanctions of the Act are set 
forth in Section 15. Section 15 (a) 
(1) makes it unlawful to transport, 
offer for transportation, ship, deliver 
or sell in interstate commerce, or to 
ship, deliver or sell within the state, 
but with knowledge that shipment 
or delivery or sale in interstate com- 
merce is intended, any goods in the 
production of which a worker was 
employed at wage and hour stand- 
ards below those provided in the 
Act. That section is very important. 
It means that the injunction ob- 
tained by the Administrator may 
not only require the defendant to 
observe the standards which the 
statute already established for him, 
but may also prohibit the interstate 
movement of goods which were pro- 
duced under sub-standard labor con- 
ditions, at least until restitution is 
made of the wages which should 
have been paid 

Section 15 (a) (2) makes it un- 
lawful to violate any of the provi- 
sions of Section 6 or Section 7. Those 
sections presently require that each 
worker employed in interstate com- 
merce or in the production of goods 
for interstate commerce, or in any 
process or occupation necessary to 
the production thereof, shall be paid 
at a rate not less than 30 cents an 
hour; and, if he works more than 
40 hours a week, he must be com- 
pensated for such additional hours 
at a rate not less than one and one- 
half times his regular rate of pay, 
whatever that regular rate may be. 
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It must be noted that the coverage 
of the Act depends not merely upon 
whether the employer does business 
outside the state, but on whether the 
duties of the individual employee re- 
late to interstate commerce. Inter- 
state commerce, of course, can’t be 
defined in a sentence, or a para- 
graph; and a great many students of 
jurisprudence have used a whole 
book in trying, with varying degrees 
of success, to demark its scope. 
Moreover, the concept is doubtless 
one which grows and changes with 
our economic institutions and phi- 
losophies. It can be said, however, 
that the courts have consistently 
adopted the view that interstate 
commerce is to be broadly inter- 
preted in connection with remedial 
legislation such as the Wage-Hour 
Law. 

This judicial attitude is well illus- 
trated by the opinion of Judge Mar- 
tin, of the Sixth Circuit Court of 
Appeals, handed down in the case of 
Wood v. Central Sand and Gravel 
Company, while he was District Judge 
in the Western District of Tennes- 
see. Judge Martin said (referring 
to the Fair Labor Standards Act): 


“To accomplish the beneficent 
purposes of the Act, Congress mani- 
festly intended and expected the 
courts to apply broadly and liber- 
ally the coverage of the Act to in- 
clude those engaged in the produc- 
tion of goods, a portion of which 
were designed for interstate com- 
merce . . . It would be plainly de- 
feating the clear intention of Con- 
gress should the courts limit the ap- 
plicability of the Act by restrictive 
judicial construction of interstate 
commerce.” 


You have also perhaps noted that 
while the minimum wage provisions 
are directed at the lowest-paid work- 
ers, the overtime provisions are de- 
signed to deter long hours and 


spread employment among all 
classes of workers. This is made 
very clear by the language of the 
Act, as was recently remarked by 
the Tennessee Supreme Court in 
Thornberg v. E. T. and W. N. C. 
Motor Transportation Company— 
where Chief Justice Green said: 

“We find nothing in the Act to 
limit the maximum hours provision 
to employees receiving less than 25 
cents an hour... By the language 
of the statute, therefore, the one and 
one-haif pay for overtime is one and 
one-half times the rate at which the 
particular employees is employed, 
whatever that may be.” 


Section 15 (a) (3) makes it un- 
lawful to discharge or otherwise dis- 
criminate against an employee be- 
cause he has filed any complaint or 
caused to be instituted any pro- 
ceeding under the Act, or is a wit- 
ness in connection with any such 
proceeding. This section, of course, 
is designed to protect from economic 
pressure any employee who en- 
deavors to secure for himself or his 
fellows the rights provided by stat- 
ute. 


Section 15 (a) (4) makes it un- 
lawful to violate the child labor pro- 
visions of the Act by shipping in 
interstate commerce—or delivering 
for shipment by some third person 
in interstate commerce—goods pro- 
duced in an establishment in which, 
within thirty days prior thereto, op- 
pressive child labor was employed. 
Sixteen years is the basic age limit 
established by the Act, but the limit 
goes up to eighteen for certain 
specified occupations and—subject 
to express limitations—is reduced to 
fourteen for others. 


Section 15 (a) (5) makes it un- 
lawful to fail to keep the records 
required by the Act and the Ad- 
ministrator’s Regulations, Part 516, 
or to maintain records known to be 
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false in a material respect. The obli- 
gation of an employer subject to 
any provision of the Act to keep 
the records prescribed by the regu- 
lations for all of his employees was 
expressly recognized by Mr. Justice 
Stone in his opinion in United States 
v. F. W. Darby Lumber Company. 


If an inspection indicates that vio- 
lations have been isolated and in- 
advertent, that the employer has 
come into voluntary compliance and 
that future observance of the law 
can be anticipated, it has been the 
poli y of the Division to close the 
case upon mere restitution of back 
wages which should have been paid, 
without legal action. 

On the other hand, if the em- 
ployer is unwilling to indicate his 
good faith by an adjustment of back 
wages or if there are other reasons 
for a conclusion that violations 
might continue, the investigation 
file is turned over to the Division’s 
legal staff for further handling. 
When the violations appear to be 
flagrant or there is evidence of de- 
liberate infraction or wilful disre- 
gard, criminal action will be recom- 
mended. When there is no element 
of wilfulness, the employer is in- 
vited to confer with the Administra- 
tor’s representatives for the purpose 
of presenting his position as to the 
conclusions indicated by the Divi- 
sion’s inspection. 


As a result of the conferences held 
upon such invitation, it has been 
possible in a large proportion of the 
cases to arrange for disposition by 
the entry of a consent decree, en- 
joining future violations and pro- 
viding for the payment of back 
wages, without going to trial. Such 
a decree is deemed necessary in 
order to insure that the expense to 
the Government occasioned by the 
Investigation won’t have to be du- 






plicated. At the same time, the 
consent proceedings provide the de- 
fendant with an official record of the 
fact that he has come into compli- 
ance and made restitution. 


Section 16 (b) provides for em- 
ployee suits which are wholly inde- 
pendent of the remedies afforded the 
Division. Necessarily, however, the 
Division has a substantial interest 
in the interpretations of the Act 
which may result from such law- 
suits, and from time to time it has 
obtained leave of court to intervene 
as amicus curiae on the questions 
of law involved. The Administra- 
tor’s interest in such suits relates 
primarily to the sound and uniform 
interpretation of the statute; to 
that extent his interest is a very real 
one. The Division endeavors to 
keep a record of all such private 
suits, its files in Nashville now 
contain information on approxi- 
mately 200 which have been insti- 
tuted in the state and federal courts 
of Kentucky and Tennessee. The 
Division is often in a position to 
furnish court and counsel with rele- 
vant authorities on the points in 
issue because of its files on similar 
proceedings all over the country. 

Of course, it is sometimes neces- 
sary to advise the plaintiff-employee 
that his bill seems not to be sus- 
tained by the law; and sometimes it 
is necessary to advise the defendant- 
employer that the authorities indi- 
cate his employees to be subject to 
the Act and improperly compen- 
sated. But whether or not the liti- 
gants can agree with the opinions 
and authorities which the Division 
may be able to furnish, they find 
them useful to the extent of clari- 
fying the issues which are involved. 

Section 16(b), in terms, provides 
that the employee can recover the 
amount of unpaid wages and over- 
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time compensation and an addi- 
tional equal amount as liquidated 
damages, plus court costs and a rea- 
sonable attorney’s fee. It has al- 
ways been the Division’s position 
that such suits may properly be in- 
stituted in either the state or the 
federal courts and that position is 
now supported by express judicial 
authority in this region. 

In the case of Tapp v. Price-Bass 
Company, the Supreme Court of Ten- 
nessee adopted the view that the 
state courts may entertain such ac- 
tions. In a decision rendered re- 


cently at Louisville under the styie 
of Stucker v. Roselle, Federal Judge 
Shackelford Miller, Jr., held that the 
United States District Courts have 
jurisdiction of such suits under Sec- 
tion 24 (8) of the Judicial Code (28 
U. S. C. § 41), regardless of the 
amount in controversy. A contrary 
decision by Federal Judge Taylor in 
the Eastern District of Tennessee 
(Robertson v. Argus Hosiery Mills, 
Inc.) is now pending before the 
United States Circuit Court of Ap- 
peals for the Sixth Circuit. 





Our Antique Personal Exemptions 
and a Proposal for Changes 


~ By EMMET R. FIELD 


Member of the Louisville Bar; General Counsel, Legal Aid 


Society of Louisville since 1923 ; 


member, Executive Committee, 


National Association of Legal Aid Organizations. 


When Kentucky became a state 
in 1792 it was still the practice to 
take the body of the debtor for his 
debt, but there were provisions for 
release similar in general to the in- 
solvent debtor law in effect today. 
The jail fees were charged against 
the debtor, but if he could not pay 
them or make bond to cover they 
were paid from public funds for the 
first twenty days, and thereafter, if 
the irate creditor declined to pay 
them, the prisoner was released. 
Many of the debtors of the day 
must have been redoubtable trench- 
ermen, for it was further provided 
that a debtor held under several 
processes could claim sustenance 
under only one. 


By the Roman law of the Twelve 
Tables the creditors. might cut the 
body of the debtor into pieces and 
share it among them. While Ken- 
tucky creditors cannot deal so dras- 
tically with their debtors, the ex- 
emption laws designed for the rea- 
sonable protection of the latter are 
failing in their purpose because of 
their ancient vintage. 

In the early stages of society the 
attitude toward obligations was ut- 
terly literal. They were considered 
as sacred and inviolable to the ex- 
tent that anyone who failed to fulfil 
them, regardless of the cause of his 
failure, answered with his body and 
his life. An original source of slav- 


ery was the liability of a man’s body 
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for his debts. In England, at com- 
mon law, a debtor might be and 
usually was stripped of all his goods 
and he could be imprisoned until 
his debt was satisfied. Many of 
these unfortunates, lacking relatives 
or friends able and willing to pay 
them out, languished and died from 
the pestilence and starvation invari- 
ably incident to the debtors’ prisons 
of the time. 


It has been said that there were 
no exemptions at common law. 
There were, however, a few excep- 
tions. Property on the person of a 
man, or in his manual possession, as 
a watch in his pocket, implements in 
his hands, or a horse while being 
ridden, could not be distrained for 
rent. But these exceptions were 
based upon expediency rather than 
enlightenment, the reason therefor 
being that seizure under such cir- 
cumstances would occasion breach 
of the peace. 

\s the relations of society became 
more complicated and the industrial 
and commercial intercourse between 
individuals enormously increased 
and accelerated, the severe and un- 
compromising laws against debtors 
were relaxed. The expanding and 
vastly more intricate relations re- 
quired an increasing use of credit, 
and to facilitate the general good, 
fears had to be allayed and the con- 
sequences of assuming obligations 
were modified. Meanwhile society 
became more refined and enlight- 
ened, and by slow processes evolved 
the principle ‘that it is against sound 
public policy to deprive a man, by 
imprisonment or seizure of all of 
his belongings, of all means by 
which he may pay his debts and 
maintain his family. All exemption 
laws rest upon this principle. 

Modern exemption laws are 
framed not merely in benevolence, 
but also in the interest of the state 






in the well being of its citizens. All 
modern jurisdictions adhere to the 
philosophy that it is in the interest 
of the state that no citizen shall be 
reduced to destitution through the 
use of the processes of the state’s 
own courts; that debtors and their 
families shall not become public 
charges; that no man shall be de- 
prived of all means of livelihood, but 
that he shall be encouraged and pro- 
tected in following the useful pur- 
suits for which he is fitted, and in 
the establishment and maintenance 
of home and family. Society, in its 
crude days, tried out the opposite 
course, but civilization, progress, 
and a more enlightened concept of 
justice under law compelled the es- 
tablishment of a deadline, at which 
point government itself in effect 
proclaims to all creditors that our 
ideals require and the good of all 
demands that they forego their 
purely private interest. 

In 1796 the original Kentucky 
exemption provision appeared. The 
debtor’s property passed to the 
sheriff for sale to satisfy the debts, 
“saving to such prisoner his neces- 
sary apparel and utensils of trade, 
and all such of his arms and accou- 
trements as every militia man is re- 
quired to keep by the militia laws.” 
Thus at the outset, not only the well 
being of the individual, but the in- 
terest of the state, is voiced. In 
1813 the direct ancestor of the pres- 
ent statute was enacted. It ex- 
empted from execution and distress 
the spinning wheels, cards, loom and 
apparatus for cloth making, spun 
yarn, thread and cloth made for 
family use, the apparel of “the 
woman and children,” on bed, fur- 
niture, and a cow and a calf. In 
1827 one work beast or yoke of oxen, 
a plough and “geer,” an axe, pot 
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and oven were added and all exemp- 
tions were specifically confined to 
housekeepers with families. ‘Thence 
through 1860 almost the entire list 
of exempt articles found in the 
present law were added, usually an 


item or two at a time. The first 


wage exemption, in the sum of fifty 
dollars, appeared in 1873. A similar 
act seems to have been repealed in 
1904, to be succeeded in 1910 by the 


present wage exemption provisions. 


Since 1860, with the addition of 
the sewing machine, no important 
item of household goods or farm 
equipment has been added, despite 
radical changes and improvements 
in living, the creation of many me- 
chanical and other accessories, and 
the development of an entirely new 
concept of home essentials. Our ex- 
panding mechanical age is revolu- 
tionizing farming, hard ‘roads in- 
crease marketing range, yet the pro- 
tection of the means of livelihood of 
our small farmers stops with the 
equipment of a departed era and 
they are relegated to the practices 
of the seventies. The exemption of 
the tools of a mechanic, in 1827, 
remains in its original state, al- 
though the variety and activities of 
mechanics are enormously increased 
and the widespread use of mechani- 
cal devices makes the availability of 
properly equipped machines a prac- 
tical public necessity. 


The libraries of ministers, law- 
yers, and doctors, with the instru- 
ments of the latter, not exceeding 
five hundred dollars in value in 
either case, made exempt in 1873, re- 
main as originally enacted. The 
physician who claims his library and 
instruments may claim one beast 
but no vehicle, and if one’s physi- 
cian happens to be in financial 
straits he must perforce race the 


stork on horseback as his father did 
fifty years before him. It is axio- 
matic that most lawyers have credi- 
tors, and if they descend upon him 
they may strip him of every office 
item except his books, and there- 
after his clients must sit upon the 
window sills and he simself must 
rest upon the floor, drawing his 
documents in longhand upon bor- 
rowed paper. 


The wage exemptions, based upon 
the purchasing force of the dollar 
of thirty years ago, are inadequate, 
and no measure for the accurate cal- 
culation of the amount exempt is 
provided. In _ Jefferson County, 
where many thousands of people are 
wholly dependent upon wages, the 
antiquated state of the law encour- 
ages misuse of garnishments, costs 
are piled upon already over-bur- 
dened debtors, and the facility with 
which certain classes of creditors 
are able to harass debtors into sur- 
rendering their exemption privileges 
defeats the purpose and effect of 
the law in many instances, reflects 
back into the consumer credit field, 
and encourages an undesirable and 
uncontrolled form of wage-earner 
credit. 


Every state in the Union has ex- 
emption laws. They are in wide 
variety, presenting many interesting 
and unique incidents. At least one 
state specifically exempts a radio. 
Several either directly exempt auto- 
mobiles or make their exemption 
possible, ordinarily when essential 
to a vocation. Several states exempt 
bicycles, doubtless reflecting the 
period when their statutes were 
enacted. Alaska exempts reindeer 
or dogs for obvious reasons, and 
Tennessee a dog, evidently for sen- 
timental reasons. Typewriters, 
watches, church pews and the seals 
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of notaries are mentioned. The most 
elaborate acts appear in the newer 
western states, in several of which, 
to encourage printing and home 
building, printing presses up to sev- 
eral thousand dollars and shares in 
homestead associations up to a 
thousand dollars are exempted. In 
a majority of the states the exemp- 
tion of household goods and voca- 
tional equipment is more generous 
than is Kentucky’s, while in the 

states with more modern 
laws their concepts of necessary 
items are fabulous in comparison 
with ours. 


newer 


In eleven states all wages ordi- 
narily are exempt; in seventeen 
Alaska and the District of 
Columbia all wages under a fixed 
level are exempt, while in others 
wage exemptions are computed by 
percentage of earnings, with vari- 
ous conditions and minimum and 
maximum limits in terms of money. 
\gain, the industrial, states and the 
newer states provide exemptions in 
amounts and under conditions more 
liberal than ours. 


states, 


The majority of states confine 
exemptions of all kinds to heads of 
families, some condition these privi- 
leges upon the family necessity, and 
ten or twelve states provide lesser 
exemptions for single persons. Thus, 
in most instances, immunity is pro- 
vided for the family group, and per- 
sons without dependents are left to 
the consequences of their misfor- 
tunes or follies, but again, in the 
more enterprising states the point 
has been perceived that if it is 
against good policy to permit over- 
zealous creditors to make citizens 
destitute, there are times when sin- 
gle people merit some protection. 


By comparison with the majority 
of states, the Kentucky exemption 


law is narrow and rather antiquated. 
By comparison with the laws of 
more recent date it is largely a relic 
of pioneer times and the articles set 
apart from creditors are more prop- 
erly to be found in museums than 
in the average small home of today. 
No revolutionary changes are nec- 
essary to modernize the Kentucky 
law, but it is in definite need of a 
general face lifting. Modern times 
warrant the addition of many items 
of tangible property, bulwarked, as 
is the practice adopted in the newer 
laws, by an _ additional blanket 
exemption in terms of money value, 
the items to be filled up to the value 
limit by selection by the debtor. 
Adequate protection for the means 
of carrying on modern vocations 
should be included; wage exemp- 
tions should be overhauled, brought 
into tune with the needs of the 
times, and so designed that they 
will prevent abuses and discourage 
unsound types of credit. Finally, 
the lawyer in precarious financial 
condition should be saved a desk 
and typewriter for ‘himself and a 
chair for his client, and the physi- 
cian should be allowed more mod- 
ern transportation for his race with 
stork. 





Attorneys Stephen S. Jones, J. 
Paul Keith, Jr., and E. Skiles Jones 
all of the Louisville Bar have 
formed a partnership for the general 
practice under the firm name of 
Jones, Keith, and Jones and have 
opened their offices in suite 910 Re- 
public Building in Louisville. Mr. 
Stephen S. Jones was formerly a 
member of the firm of Lukins and 
Jones which firm has been dissolved. 
Mr. Lukins will continue in the 
practice with offices in the Marion 
E. Taylor Building in Louisville. 
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Ad Valorem Tax Status of Annuities, Pen- 
sions and Life Insurance Policies 
in Kentucky 


By DAVID R. CASTLEMAN 


EDITOR’S NOTE: Mr. Castleman is a member of the Jef- 
ferson County Bar. He has prepared this article in the hope that 
it will prove helpful to some lawyer who is called upun to ex- 
press an opinion in a matter so small that it will not justify an 


exhaustive research. 


The subject for discussion has 
been suggested by the effort now 
being made by the Kentucky De- 
partment of Revenue to bring 
within the realm of taxable property 
by the actuarial process a thing or 
economic interest which has never 
been identified as taxable property, 
ad valorem, by any legislative act 
or the contemporaneous administra- 
tion of our taxing laws since the be- 
ginning of the Commonwealth. 


The question concerns the tax- 
able status of annuities and insur- 
ance contracts in various forms, un- 
der the Constitution and present 
Statutes of Kentucky. While we 
doubtless have in this state many 
annuitants who are entitled to re- 
ceive their periodical payments, 
through pensions, life support 
agreements and other forms of con- 
tract, by far the largest interest in 
this subject is*derived from the in- 
surance contracts by which our citi- 
zens have, through the years, under- 
taken to provide for themselves and 
their dependents in the hour of 
need. 


It is obviously unwise, if not im- 
possible, to attempt any compre- 
hensive coverage of the numerous 
types of contracts, especially those 
provided by the various insurance 


companies. Therefore, the subject 
will be generalized by resting the 
case on that factor which distin 
guishes insurance and annuities fui 
damentally from other property 
rights. This difference lies in the 
fact that the annuitant’s right to re 
ceive his periodical payments 
usually has peculiar personal attri 
butes, and is a naked right, inde 
pendent of interest in any specific 
property or the yield of any specifi 
property. The annuitant is entitled 
to his pay no matter how the payor 
gets the money. In this the an 
nuitant is different from the benefi 
ciary of a specific trust corpus an‘! 
in this our case is different fro 
Sutcliffe’s case. 

If this attempted differentiation 
only serves to contribute further 
confusion to my understanding oi 


the subject, I find consolation and 


some support in the statement of 
high authority that the word “ar 
nuity” 

“... has been the cause of puzzle 
ment of mind, and there is a weaiti 
of embarrassment in the decisions 
of the courts.” 3 C. J. S., Annui 
ties, § 1, p. 1373. 

Our question then: Is this righ: 
subject to ad valorem taxation? 
And, if so, how is its valuation to 
be fixed? 
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Since all ad valorem tax is essen- 
tially a tax on “property” the answer 
seems to lie in an analysis of the pro- 
isions of our Constitution and Stat- 
ites defining taxable property. The 
enerally accepted rule for inter- 
yreting such provisions is well stated: 


foe - 


“Personal property unless exempt, 
is subject to taxation, whether it be 
tangible or whether it be intangible. 
But in order to be taxable, personal 
property must come within the de- 
scriptive terms or application of the 
statute imposing the tax, or the 
property must fall within the stat- 
utory definitions of personalty, 
which do not in all cases include for 
purposes of taxation everything 
which is personal property in a gen- 
eral sense.” (61 C. J. 190, § 154). 

Again: 

“Neither the resident nor the non- 
resident can be taxed on personal 
property other than that which is 
declared to be such by the tax law.” 
(268) People v. Feitner, 61 N. E. 
205 (N. Y. 1901). 

(A seat on the New York Stock 
Exchange was there held mot to be 
taxable under a statutory general 
description of personal property, in- 
vestments, etc., in very broad 
terms.) 

Section 4020 of our Statutes (as 
amended by Act of the 1938 Special 
Session, p. 1026), after first stating 
in the general terms of the Consti- 
tution that: 

“All real and personal estate . . 
shall be assessed at its fair cash value, 
estimated at the price it would bring 
at a fair voluntary sale. . .” 
then proceeds with the legislative 
definition of taxable property in new 
specifications, as follows: 

“. . . Provided further, that all in- 
tangible personal property including 












money in hand, notes, bonds, accounts 
and other credits whether secured by 
mortgage, pledge or otherwise, or un- 
secured, and shares of stock together 
with all other intangible personal 
property irrespective of whether or 
not the same has heretofore been 
subject to taxation in the Common- 
wealth of Kentucky shall have a situs 
and be subject to taxation in this 
Commonwealth insofar as the General 
Assembly of Kentucky ¢an subject 
the same to taxation under the terms 
of the Constitutions of the United 
States and of Kentucky... .” 


Hardly would it be possible to de- 
fine, in general terms, a more inclu- 
sive conception of taxable property. 
Yet, after seeing this dragnet, one 
must still wonder why no specification 
is made of annuities and insurance 
policies, which the legislature un- 
doubtedly knew were in common use 
almost equal to the use of notes, 
bonds and accounts. Considering the 
peculiar attributes of such contracts, 
it is not unfair to infer that the leg- 
islature did not deem a particular in- 
dividual’s right in such contracts to 
be within the class of property sus- 
ceptible of “a fair voluntary sale.” 
And, this thought is fortified by the 
important fact that the legislature did 
not prescribe any formula for ascer- 
taining the assessible value of such 
items by the application of mortality 
tables and discounts, which seems to 
be the only method anyone has ever 
suggested for their evaluation in non- 
tax controversies. To carry the 


thought further, let it be remembered 
that the power to tax is essentially 
and exclusively a legislative function. 
This includes the power to prescribe 
the rate and valuation by which all 
taxes shall be imposed. Clearly these 
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two factors are indispensable in any 
ad valorem taxing scheme and in the 
absence of legislative authority the 
executive branch has no more author- 
ity to construct a formula for assess- 
ment than it has to construct a tax 
rate. As to the judicial department, 
it hardly seems necessary to say that 
it has no power beyond that of the 
executive department, to determine 
the valuation of property for taxes 
in any other way or by any other 
formula than that prescribed by the 
legislative branch. Keeping in mind 
these principles, it is difficult to see 
how either the executive branch or 
the judicial branch may invoke two 
methods of assessment where one only 
is provided by legislative act. There 
seems to be no room for doubt that 
“the fair market value” is the one and 
only basis for assessment contem- 
plated by our existing ad valorem tax 
statutes, and, it is equally clear that 
market value is determined by count- 
less economic factors and is, in no 
sense, determined by the inexorable 
mathematics of life tables and dis- 
counts. The fact is market value and 
commuted value are two entirely dif- 
ferent things based upon entirely dis- 
tinct principles. 

Testing the effect of this legisla- 
tion by the general rule long ago an- 
nounced in Corpus Juris (61 C. J. 
203), 178) “annuities” are not in- 
cluded. The rule is thus stated: 


“Annuities are not taxable to the 
annuitant under statutes merely pro- 
viding in general terms for the tax- 
ation of all property, although where 
there is a further provision expressly 
classifying annuities as personal prop- 
erty subject to tax, they may be taxed 
to the annuitant. Under statutes 
expressly taxing annuities, an inter- 
est which is not strictly an annuity 


is not taxable, unless the statute ex- 
pressly or impliedly broadens the 
definition of ‘annuity’ to include in 
terests of the character sought to be 
taxed.” 


Apparently there are few reported 
cases bearing on the subject, but such 
as there are afford worth-while lines 
of reasoning. 

In Ritchey v. Shute, Tax Collector, 
43 N. J. L. 414, the New Jersey 
Court, in 1881, was dealing with a 
case in which a widow had sold her 
dower. The purchaser agreed to pay 
her $470 annually during her life and 
secured the promise by a mortgage on 
the land conveyed. She was assessed 
for ad valorem taxes on her right to 
receive this annuity, by a capitaliza- 
tion of the annuity at $7,800 on a 6 
per cent rate. The court set this 
aside, saying : 

“The property here assessed was 
manifestly neither entailed nor held 
in trust. I think it equally clear it 
was not property held by prosecutrix 
for life. The assessment was made, 
not on prosecutrix’s dower right, but 
on that into which her dower right 
had been commuted, viz., the mort 
gage. According to its terms, she 
had no property or interest in or con- 
trol over, the fund secured thereby. 
It belonged to others and was not 
payable until after her death. Her in- 
terest in the mortgage was merely 
that of an annuitant holding the« 
mortgage as security for her annu 
ity. She cannot be considered as 
holding the fund—which was _ the 
thing assessed—for life.” 


Probably, it will be said that the 
New Jersey taxing statutes were not 
comparable to ours; but, even so, the 
fundamental base of the court’s de 
cision seems to lie in the fact that 
she held no interest in the property 
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as such, and had no economic inter- 
est other than the right to receive a 
given sum of money, if and so long 
as she lived. Unless such right is 
susceptible of “a fair sale” there is 
no provision in our law for assessing 
it. 

In Wellman v. Board of Com’’rs, 
252 P. 193, the Kansas court, in 1927, 
dealt with a species of annuity very 
generally adopted in this state by 
religious and educational institutions 
in the administration of their endow- 
ment funds. Wellman donated to the 
Board of Foreign Missions of the 
Methodist Church a large sum of 
money and it in turn agreed to pay 
him for life an annual sum approxi- 
mating 7 per cent on his donation. In 
granting him an injunction against 
the collection of the tax which had 
been levied on his contract, the court 
said : 

“We hold that a life annuity con- 
tract such as that here involved is 
not rendered taxable by a mere gen- 
eral provision of the statute requir- 
ing all property to be taxed, there be- 
ing no express reference to annuities 
by name or description and no indi- 
cation of a specific method for de- 
termining their assessment value. 
Such a contract confers a valuable 
right and is in a sense property. But 
the right conferred is of an excep- 
tional character. The contract is not 
one to pay money except condition- 
ally, and upon a condition which may 
never happen. A mere contingent lia- 
bility is said not to be taxable. 26 
R. C. L. 139, 37 Cyc. 784. See, also, 
37 Cyc. 1016; Life Association v. 
Hill, 51 Kan. 636, 33 P. 300. Noth- 
ing is due upon it and nothing is un- 
conditionally owing upon it until the 
annuitant survives a definite period. 


It does not represent an investment 
in the usual sense.” (P. 139.) 


“The annuity contract is not one 
of insurance, but has something of 
that quality. Its main purpose is 
to insure against want and worry.” 


(P. 194.) 


“The right to the future income of 
property has been regarded as not 
itself taxable, even under a statute 
taxing annuities, being like unaccrued 
rents in this respect.” (P. 194.) 

“The present contract, however, 
while similar in purpose and effect to 
one which charges an annual payment 
for life upon specific property, is not 
technically of that character. The 
board has become full owner of the 
money paid by the plaintiff, and the 
plaintiff looks. solely to its personal 
promise for the periodical payments.” 


(P. 194.) 


The court then reviews its statutes, 
requiring “That all property in this 
state, real and personal, not expressly 
exempt therefrom” shall be taxable 
and especially providing that the term 
“property” meant and __ included 
“every kind of property subject to 
ownership”; and, requiring personal 
property to be valued at “the usual 
selling price in money.” After this, 
it said: 


“A life annuity contract is hardly 
to be regarded as the subject of bar- 


ter and sale. The obligor would 
doubtless always be willing to pay 
something to be relieved from liabil- 
ity, and perhaps someone could 
always be found to pay the annuitant 
something for an assignment of it. 
Under a statute expressly or by clear 
implication requiring the taxing of 
annuities, doubtless a method of val- 
uation could be found, as by an in- 
quiry concerning the charges made 
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for issuing them, or a computation of 
present worth on the theory the an- 
nuitant would live out his expectancy 
according to standard mortality tables 
and then die, with such variation as 
his state of health might indicate. 
We do not suggest that the operation 
of a statute really intended to tax 
annuities would be defeated for want 
of a means to fix its value, but omis- 
sion to provide an appropriate method 
has its bearing in ascertaining whether 
such an intention exists. Obviously, 
however, a valuation based on aver- 
ages would not afford any real indi- 
cation of how much would ultimately 
be paid on a particular life annuity.” 


(P. 194.) 


The court then takes some satisfac- 
tion in its conclusion from the fact 
that the legislature had never named 
annuities or made appropriate pro- 
vision for their valuatiom in previous 
taxing statutes, and proceeds with 
this interesting comment with respect 
to life insurance contracts: 


“A somewhat similar question 
might arise with reference to the 
taxability of life insurance policies 
issued by stock companies on which 
a number of payments have been 
made. Such policies are valuable to 
the owner. They are in a_ sense 
property. They have a_ surrender 
value as soon as any considerable pay- 
ments have been made, but it is inci- 
dental and not the object of the con- 
tract. It is ordinarily salvage after 
the primary purpose has been aban- 
doned. There is not a large litera- 
ture on the subject, but what there is 
favors the nontaxability view.” (P. 


194.) 


It quotes from Cooley (3d Ed.) 
this language: 


“Annuities are only taxable in 


respect of sums which have become 
due and remain unpaid.” 


Finally it points out that our own 
Kentucky case, the Nute case, which 
we will later mention, was decided 
without citation of authority or dis- 
cussion of principles. 


Shepard does not disclose that the 
Kansas Court’s opinion has ever been 
honored by citation. 


In contradistinction to the Kansas 
case, it is interesting to note the re- 
cent case of Board of Commissioners 
v. Sand Springs Home, 92 S. W. (2d) 
376, (1939) where the Oklahoma 
court held, in a case involving a simi- 
lar charitable-annuity setup, that the 
corpus was not, but the annuity was 
clearly taxable, since the Statutes of 
Oklahoma specifically mentioned an- 
nuities in their definition of taxable 
property. It supported this interpre- 
tation by references to Minnesota and 
Massachusetts decisions, where simi- 
lar statutes were in force. 


We think these cases satisfactorily 
demonstrate the fact that the taxabil 
ity of such items rests in legislative 
selection of taxable property, as evi 
denced by the specific language of its 
enactments. 


In another case, Wilkin v. Board of 
Com’rs, 186 Pac. 474, the Oklahoma 
court had occasion to apply the same 
legislative specifications of taxable 
property to an annuity setup in set- 
tlement of an insurance policy. 

The New York Life issued a cer- 
tificate to the guardian of an infant 
in settlement of a life policy on the 
child’s father (whether it was an op- 
tional or firm provision does not ap- 
pear), promising to pay forty semi 
annual payments of $125.00 each 
plus $5,000, at the end of twenty) 
years. If the infant died in the mean- 
time all unpaid installments com- 
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nuted at 3 per cent would be paid 
\is estate. The Oklahoma Statute, as 
above shown, expressly mentioned 
“annuities” as a proper subject of tax- 
ation, excluding pensions from the 

nited States and State Governments. 


The defense contended (1) that the 
certificates had no present value, 
could not be sold or trafficked in and 
were, therefore, not “property” in 
the sense that the word “annuity” 
was described in the statute as tax- 
able property; (2) that money evi- 
denced by the certificates would con- 
tinue to be the property of the Insur- 
ance Company until each payment 
was made; (3) that the money finally 
paid had no situs in Oklahoma; and 
(4) that the taxation proposed was 
confiscatory and would make the 
State the real beneficiary of the policy 
instead of the minor child. (The 
assessment had: been made upon a 


3 per cent rate of commutation, re- 
sulting in a tax that would have con- 


sumed all of the annuity.) The 


court said: 


“It is evident therefore that the 
certificates were accepted in lieu of 
the money due on the matured 
policies, and that the payments pro- 
vided for constituted a direct charge 
against the insurance company, which 
was not payable out of any specific 
fund. In this regard the case resem- 
bles very closely the case of Jean 
Chisholm vs. Joseph C. Shields, 21 
Ohio Cir. Ct. R. 231, which was an 
action brought for the purpose of en- 
joining the treasurer from the col- 
lection of taxes assessed against cer- 
lain property bequeathed to the plain- 
tiff in lieu of dower,” etc. 

Thereupon the court held that by 
the terms of the statute the certifi- 
cates should be assessed, but at a 
value commuted at 8 per cent, which 
was shown by the evidence to be the 


prevailing rate of discount in the 
community. This reduced the taxes 
to a comparatively small amount com- 
mensurate with the payments. 


One trouble with this opinion, how- 
ever, lies in the fact that the Ohio 
case, upon which it specifically relies 
for authority, was the decision of an 
inferior court, which was later re- 
versed by the Ohio Supreme Court 
in a decision to which we will refer. 
But, more important, taxability was 
there found to rest in the legislature’s 
specific mention of the subject taxed. 


Chisholm v. Shields, 66 N. E. 93, 
was decided by the Supreme Court of 
Ohio in 1902. It seems to me to be 
nothing more than a holding that the 
beneficiary for life of a specific trust 
estate was not liable for taxes on the 
corpus. At any rate, it reversed the 
lower court or Circuit Court’s de- 
cision, which was relied on by the 
Oklahoma Court in the Wilkins case, 
above. The facts were that Chisholm 
provided in his will that his executors 
should pay his wife $8,000 annually 
during her life and to accomplish this 
objective they were directed to set 
apart a sufficient amount of his per- 
sonal estate so “that the interest 
thereon shall be sufficient” to pay 
her quarterly installments of $2,000 
“upon the very day they fall due.” 
The taxing authorities assessed the 
widow on this bequest or right, and 
“ascertained its present value by 
means of tables of mortality and ex- 
pectancy of life, fixing the value at 


$56,000” 


for the first year and gradually de- 
creasing it each year following. Like 
our own, the Ohio legislature pro- 
vided in general terms that: 


“all property, real or personal, . 
and all moneys, credits, investments 
in bonds, stocks, or otherwise, of per- 
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’ 


sons residing in this state,” shall be 


taxed. 


The taxing officials argued that the 
widow’s right to the annual payments 
was “an investment in an annuity” 
and was of the same general class as 
credits, investments in bonds and 
stocks, and was included in the word 
“otherwise” in the taxing statute. 
The court considered this argument 
and said that such a statute must be 
construed in connection with other 
legislation prescribing : 

“the manner in which taxation is to 
be imposed upon property therein 
specified; and property not so spec- 
ified in any section is not taxed, as, 
for instance, investments in life in- 
surance policies are not taxed, for the 
reason that no statute authorizes their 
taxation, although thousands, if not 
millions, of dollars are invested in 
them, many being fully paid up, and 
others having a _ surrender value. 
Such policies are clearly property, and 
very valuable property at that, but 
not taxed, because no statute specifi- 
cally requires their taxation. The 
same is true of many other valuable 
investments. So that the word ‘other- 
wise’, in section 2731, includes only 
such property or investments as are 
specifically mentioned and required to 
be taxed in the subsequent sections, 
and property or investments not so 
mentioned cannot be taxed. . . . The 
general assembly must be presumed 
to be able to fairly describe such 
property as it desires to tax, without 
resorting to a strained construction, 
or a course of fine reasoning. (P. 94.) 


The court then proceeds to justify 
its conclusion by showing that the 
widow’s interest was merely that of 
the beneficiary of a trust estate for 
her lifetime, having no other right 
than to receive its earnings in a 
limited amount during her life. This 


right, it held, was not taxable prop- 
erty under the statute providing for 
the assessment, not only of annuities, 
but of “credits.” 


In this it seems that the Ohio court 
is at odds with our court’s opinion in 
the Sutcliffe case. It would certainly 
seem that the widow Chisholm and 
Sutcliffe had exactly the same bene 
ficial rights. But this is slight con- 
solation, of course, and the Chisholm 
case seems to be pertinent here, chiefly 
for its value in demonstrating the 
proper disposition of the courts to 
leave the development of new sub 
jects of taxation to the legislative 
power, especially when they are asked 
to include, by judicial interpretation, 
common subjects which hitherto have 
been unclassified as taxable property. 
It is well to keep always in mind the 
statement by the Ohio court that: 


“The general assembly must be pre- 
sumed to be able to fairly describe 
such property as it desires to tax, 
without resorting to a strained con- 
struction, or a course of fine reason- 


ing.” (P. 94.) 


One other statement of fundamental 
principles bearing upon the manner 
of acquisition of annuities, whether 
by purchase, gift, the award for serv- 
ice, or otherwise, is found in the 
court’s statement: 


“In taxation the corpus of the prop- 
erty is taxed without reference to its 
source, or the means by which the 
owner acquired the same.” 


Indeed it should make no difference 
in taxability whether you get your 
pension from the railroad for length 
of service or I get mine by purchase 
from my insurance company. The 
point is, it seems to me, that in any 
case where the ownership of property 
is in one person with the complete 
right of management, disposition, 
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profit and loss, no other person can 
have such an interest in that property 
as is susceptible of a fair voluntary 
sale, even though such other person 
has the right to receive from the 
owner periodical payments. 

The Kentucky 
practically bare of any reference to 
our subject. We have already men- 
tioned Commonwealth v. Nute, 115 
Ky. 239, which is said to be the 
authority upon which annuities are 
now to be taxed in Kentucky. The 
action was brought by the Auditor’s 
agent to assess as personalty a con- 
tract a widow made for sale of her 
dower. She joined with the heirs of 
her husband in selling his farm, in 
which she had a dower consummate. 
lor this the purchasers agreed to pay 
her the sum of $500.00 a year there- 
Whatever part 


jurisprudence is 


after during her life. 
of these installments was in hand or 
due and unpaid on assessment dates 


were duly listed by her. From this 
point the court states the facts and its 
conclusion of law in this language: 


“The appellant contends that the 
appellee should have listed for taxa- 
tion for each of the ten preceding 
years the present worth or the actual 
value of the obligation of Nute and 
Glasscock, valued under the life 
tables. We are of the opinion that the 
appellant was correct in its conten- 
tion. The appellee should have listed 
this obligation according to its present 
value for each year according to the 
life table. If she had retained her 
dower interest in the land, she would 
have been compelled to pay the taxes 
on it, and this obligation represented 
her interest therein.” 

All the rest of its opinion is de- 
voted solely to the question of limita- 
tions applicable to actions for omitted 
assessment. It cites no authority and 


offers no reasoning to demonstrate 
the taxability of this annuity or, if it 
taxable, by what authority it 
valued “according to the 


was 
should be 
life tables.” 

The briefs of counsel are digested 
in the report and neither of them 
illuminates the subject or explains the 
reason for taxing Mrs. Nute. That 
for the Commonwealth relies solely 
upon the argument that the then stat- 
ute required the listing of “all the 
estate owned, at the price it would 
bring at a fair voluntary sale”; while 
that for the defendant refers to no 
authority controlling the interpreta- 
tion of such statutes or dealing with 
the liability of annuities to taxation. 
Especially would we note that neither 
the Commonwealth nor the Court sug- 
gested any authority for invoking a 
valuation formula by life tables and 
discounts, when, in fact, the only 
evaluating process prescribed by stat- 
ute was that measured by “a fair 
voluntary sale.” 


It is difficult to see any force in the 
court’s declaration that “If she had 
retained her dower interest in the 
land, she would have been compelled 
to pay the taxes on it,” since the fact 
that she had not retained her dower 
interest, but, on the contrary, had 
fully disposed of it, was the very 
thing which terminated her owner- 
ship and liability for taxes on it. 

The further statement that the pur- 
chaser’s “obligation represented her 
interest therein” is a clear misappre- 
hension, for her interest in the farm 
was completely gone and the obliga- 
tion was a newly created thing, not 
at all related to or dependent upon 
the continued ownership or existence 
of the land itself. As well might it 
be said that, if I trade my horse for 
a government bond, the bond would 
be taxable. 
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Clearly we think this opinion by 
Judge Nunn comes far from settling 
the question in Kentucky. The 
court seems to have given its chief 
consideration to the application of the 
Statute of Limitations to actions for 
omitted assessments, and, so far as 
we have been able to find, it has never 
been approved on any other point. 

The Sutcliffe case, (140 S. W. 
(2d) 1028) has been so recently dis- 
cussed by the Club, it is mentioned 
only as an illustration of the court’s 
willingness, under the particular facts 
there presented, to include within the 
statute's general description of intan- 
gible personalty, the right of the 
beneficiary to receive the income of 
that particular property; and _ to 
evaluate that right not by a legisla- 
tive but by a judicially constructed 
formula. Upon rereading the Sut- 
cliffe opinion I think there is real 
doubt as to whether the court has 
gone so far as to finally approve the 
actuarial method of assessment. It 
does not discuss that point and there 
certainly are many strong reasons 
which might be urged to show its 
unsoundness. 


In the light .of the points "brought 
out in these various cases, I conclude 
that there is no doubt that one hay- 
ing the naked right to receive period- 
ical payments for life or for a term, 
whether secured or unsecured, is the 
owner of a certain class of property. 
But, on general authority, and espe- 
cially the authority of our court, this 
fact does not conclusively determine 
taxability, since “all” property is not 
taxable despite the broad general 
terms of our statutory law. 

In Fayette Realty & Finance Co. v. 
Commonwealth, 229 Ky. 556, it was 
said: 


“It is clear that only property hav- 
ing a cash value on the market can 
be taxed.” 


Also: 

“Accident insurance policies and 
bonds of indemnity are valuable to 
the beneficiaries, but none of them are 
subject to taxation, because they have 
no present cash value.” 


Also: 

“An option for the purchase of real 
estate, though valuable, is not tax- 
able.” 

Also: 

“Other species of property having 
a value to the owner but not a mar- 
ket value may be readily conceived. 
See 26 R. C. L. 138; 37 Cyc. 781 et 
seq.” 

To these might be added the non- 
taxable status of a landlord’s prop 
erty rights in a lease by which he is 
promised periodical payments of rent 
through a term of years; and also 
A’s contract by which he is entitled to 
receive a salary of $10,000 a year for 
the next 10 years. 


The attempt to assess annuities by 
the application of mortality tables and 
discounts seems to be within itself 
a confession that they may not be 
evaluated for property tax by the 
only method prescribed in the Consti- 
tution and Statutes, viz: “at a fair 
cash value estimated at the price it 
would bring at a fair voluntary sale.” 


In contrast, it may be noted that 
when the legislature has deemed 
proper to invoke the actuarial proc 
ess of evaluation it has done so in 
specific language in providing for the 
assessment of qualified estates for 
inheritance tax purposes, even fixing 
the rate of discount. 


It would seem, therefore, that in 
the present state of our statutory law 
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there is no evidence of a conscious in- 
tent of the legislature to tax this class 
of property, ad valorem. If and when 
it shall be the legislative will so to do 
ani it shall specifically designate 
either annuities or insurance policies 
as a class for taxation, it will be time 
enough then to consider whether or 
not it may invoke, for property taxes, 
any other method of evaluation than 
that prescribed by the Constitution. 


before closing I would like to say 
a word about the taxable status of 
cash surrender values and other “op- 
tions” by which the termination of 
continuing contracts may be precipi- 
tated with lump sum payments. 


Generally speaking, rights that may 
be acquired by the exercise of an op- 
tion are non-taxable. This view is 
sustained by the quotation from the 
Fayette Realty & Finance Co. case 
above. Presumably this is based upon 
the fact that until the option is exer- 
cised no property ownership is vested 
in the optionee. 


Our precise question was consid- 
ered at length, as an original propo- 
sition, by the Indiana court in State 
Board vy. Holliday, 49 N. E. 14, in 
1898, and its conclusion seems to have 
been generally accepted, at least we 
have found no authority to the con- 


trary. In that case the Tax Commis- 
sion had ruled that all insurance poli- 
cies were assessable at their “actual 
cash surrender value.” Construing its 
statute, providing that “In making the 
valuation, annuities and royalties shall 
be valued at their present cash value,” 
the court said: 


“In the absence of this regulation, 
annuities would only be taxable on the 
annual installments that were due and 
payable, and the bond itself would not 
be taxable.” 


It then held that since there was 


no legislative formula prescribed for 
evaluating policies (whose proposed 
taxation was noted as a radical de- 
parture from the previous taxing pol- 
icy) it should be inferred that the 
legislature did not intend to include 
them in general provisions, which re- 
quired personalty assessments to be 
made at 


“ 


the usual selling price . 
which could be obtained at private 
sale and not at forced or auction 
sale.” 


For, it said: 


“There is no such thing as the usual 
selling or market price of paid up 
policies of life insurance or partly 
paid up and non-forfeitable life in- 
surance at the place where such poli- 
cies shall be, and there is no such 
thing as a price paid for such poli- 
cies at forced or auction sales there- 
of. There might be such a thing as 
the price which could be obtained for 
such policies at private sales. But the 
language we have quoted (from the 
Statute) evidently refers to classes 
of property which could be exposed 
to forced and public sales and there- 
fore it seems unreasonable to suppose 
that the language quoted was intended 
to include life insurance policies, . . . 


“Certainly if there is any property 
in all the world that calls for and ab- 
solutely requires some fixed method 
or regulation prescribed by law, other 
than that provided for ordinary and 
tangible property, by which to secure 
a just valuation thereof for taxation, 
none stands more in need of it than 
life insurance policies.” 


Much more is said in the opinion 
in support of its conclusion, reference 
being made, among other things, to 
uniform opinions of various state At- 
torney Generals holding such policies 
to be non-taxable. 
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In Laub v. Furnas County, 177 
N. W. 749, the Nebraska Court, in 
1920, upon the authority of the Holli- 
day case and several others, reached 
the same conclusion. It said: 

“Plaintiff’s contention is that until 
he abandons his right to have the 
amount of his policy paid to his exec- 
utor, and agrees to accept the sum of 
$6,895 his policy is of no taxable 
a 

“We are of opinion that until the 
legislature has provided the means 
for ascertaining the value of such a 
contract it is not taxable, if at all.” 

The court also thought that the 
contemporaneous administration of 
tax laws omitting such items through 
the years was persuasive. 

Our own court, in Townsend’s As- 
signee v. Townsend, 127 Ky. 230, 
sheds some light on this question, 
though it was not a tax case. It held 


in substance that the cash surrender 
value is not a debt owing by the In- 
surance Company to the insured. It 
is purely an optional benefit carrying 
no obligation until the insured exer- 
cises it and surrenders his insurance 
benefit. Obviously the cash surrender 
value scheduled in a policy is not its 
market value, but is a sum which the 
insured may obtain only at the ex- 
pense of giving up his insurance pro- 
tection thereafter. His loss in this 
respect might well exceed the money 
he would receive by cancellation of 
his contract. Similarly an option to 
terminate an annuity by lump sum 
payment can only generate value by 
surrendering the security incident to 
future payments. We think, there- 
fore, that good reasons lead to the 
conclusion that these items are not 
taxable under existing Kentucky Stat- 
utes. 





Military Moratorium 
By JOHN S. SCHACHTEL 


EDITOR’S NOTE: Mr. Schachtel is a practicing lawyer at 


the Louisville Bar. 


On October 17, 1940 an act was 
signed and approved by the Presi- 
dent of the United States, whereby 
those persons in the Military Service 
of the United States would be im- 
mune from being subjected to de- 
faults, garnishments, attachments, 
evictions or foreclosure while in said 
Military Service. 

This act was passed by the 76th 
Congress of the United States and is 
known as the Soldiers’ and Sailors’ 
Relief Act of 1940. This act is not 
new in its content nor purpose for it 
is very similar to the acts of 1794, 


when the Legislature of South Caro- 
lina prohibited service upon those in 
Military Service and the Pennsyl- 
vania Act of 1822, whereby those in 
Military Service were exempt from 
service of process in Civil matters. 

I might also refer to the Kentucky 
Acts; 1861, which was a Moratorium 
as to service of process upon those in 
Military Service during the Civil 
War. 

Congress derives its power to enact 
such an act under Section 8; Article 
I; of the United States Constitution, 
which states: 
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“The Congress shall have power 

. to declare war .. . to raise and 
support armies . to provide and 
maintain a navy ... to make rules 
for the government and regulation of 
the land and naval forces; .. . and 
to make all laws which shall be nec- 
essary and proper for carrying into 
execution the foregoing powers. 

Such enactment by Congress is ef- 
fective upon the states by authority 
of Article 6 of the Constitution 
which states: 

“This Constitution, and the laws of 
the United States which shall be 
made in pursuance thereof; and all 
treaties made, or which shall be 
made, under the authority of the 
United States, shall be the supreme 
law of the land; and the judges in 
every state shall be bound thereby, 
anything in the Constitution or laws 
of any state to the contrary notwith- 
standing.” , : 

It would be unfair to prejudice a 
man while in the performance of his 
duty to his country. 

This act does not impair the con- 
tract but only delays the remedy; 
Johnson v. Higgins (1861) 3 Met. 
(Ky.) 566. 

Thus those persons engaged in the 
Military Service of the United States 
will have their rights protected at 
home and thereby will be enabled to 
perform a greater service to the 
militia of the United States. - 


RECENT OPINIONS OF INTER- 
EST BY THE ATTORNEY 
GENERAL’S OFFICE 

When a proposal to set up a county 
health department is protested by 
petition, the county must follow the 
Same procedure in holding an elec- 
tion as that required by law when the 
fiscal court is petitioned to establish 
such a  unit—Assistant Attorney 
General Guy H. Herdman. 


Gift enterprises designed to stim- 
ulate business are as illegal in Ken- 
tucky as lotteries—Jesse K. Lewis, 
Assistant Attorney General. 

The law does not bar a member of 
a local game and fish protective asso- 
ciation from sitting as a juror in 
cases where prosecutions are insti- 
tuted for violation of the state game 
and fish laws.—Assistant Attorney 
General William Hayes. 

The state rural highway appropria- 
tion for the 1941-1942 fiscal year 
should be allotted to counties on the 
basis of the 1940 census.—Assistant 
Attorney General A. E. Funk. 

An ex-sheriff cannot become a 
deputy of the sheriff who succeeded 
him in office during the term imme- 
diately succeeding—Assistant Attor- 
ney General Guy H. Herdman. 

The offices of the persons holding 
membership on city boards and whose 
residences are outside the city, 
“could be challenged.”—Assistant At- 
torney General Guy H. Herdman. 

Magistrates are barred from trying 
violators of the speed laws if the de- 
fendants enter objections.—Assistant 
Attorney General Guy H. Herdman. 

Commonwealth Attorneys whose 
fees fail to pay the maximum allowed 
them from that source cannot draw 
the difference from a previous year’s 
excess.—Assistant Attorney General 
Guy H. Herdman. 

A school superintendent is pro- 
hibited by law from acting as a sales- 
man for a textbook company in any 
part of Kentucky.—Assistant Attor- 
ney General W. Owen Keller. 

A Kentucky Police Judge has no 
legal right to carry a pistol concealed. 

County Judges have authority to 
hold hearings and to commit persons 
of unsound mind, except idiots and 
imprisoned persons who have been 
convicted of crimes.—Assistant At- 
torney General Guy H. Herdman. 
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Attorney Charlie Hicks of the 
Cumberland County Bar has a client 
who for the purpose of this story we 
will call Mr. Brown. Mr. Brown fell 
into bad health, and believed that his 
days were numbered. He called his 
attorney, Mr. Hicks, and told him he 
desired to have him prepare his will. 
In telling Mr. Hicks how he desired 
to dispose of his property, he in- 
structed him to state that he owed 
William Green, that is not the correct 
name, $2,000.00 that Green did not 
know about, and he desired to will 
him that sum. Mr. Hicks in the 
course of the conversation inquired 
the reasons for a debt of that size 
about which the creditor was in ig- 
norance. Mr. Brown explained that 


he and Green hac been partners at 
one time, and he had stolen that sum 
from his partner, and he desired to 
make restoration before he met his 


Maker. 


The will was written, and as such 
things sometimes do the fact of this 
bequest and the reason therefor 
came to the knowledge of Mr. Green, 
who at once called upon his former 
partner Brown. He requested that 
the prepared will be destroyed, say- 
ing, “You don’t owe me that $2,000.- 
00, because while we were partners I 
stole $2,500.00 from you.” 


Mr. Brown improved in health, and 
with this improvement there followed 
a natural desire to improve his 
wealth. He consulted the Hon. Tan- 
ner Ottley, of the Cumberland Coun- 
ty Bar and instructed him to com- 
mence a suit against Green for $500.- 
00 for money had and received. Mr. 
Ottley has not yet commenced the 
suit, but says that if his investigation 
of the proof warrants it he will do 
so. 


Strange things can happen in con- 
nection with the law, take it from 
Melvin M. Belli, San Francisco 
attorney. 


Here are a few: 


A man willed his body to Oliver 
Wendell Holmes, stipulating that « 
drum should be made of his skin 
and “Yankee Doodle” played on it 
once a year at the foot of Bunker 
Hill. Holmes declined the bequest. 


Song Wins Case 


The most famous murder case in 
Texas was won by a lawyer who 
sang “Home, Sweet Home” in a 
trembling voice to the jury. 


In England it is a capital offense 
to kill fairies, elves, or brownies. 


The California Supreme Court 
has ruled that “a drunken man is 
as much entitled to a safe street as 
a sober one, and much more in need 
of it.” 


In South Carolina a divorce can 
be obtained only from the Legis 
lature, not from the courts. 


Knot Is Unraveled 
At a Mississippi hanging a priest 
exclaimed, “God save an innocent 
boy!” The hangman’s knot un- 
raveled. Later the real murderer 
confessed. 


The validity of a marriage at sea 
depends on what State the owner 
of the vessel resides in. 


The Colorado Legislature once 
changed the capital punishment law, 
and the United States Supreme 
Court held the new statute -uncon- 
stitutional. As a result, every con- 
demned man in the death house 
walked out a free man. 
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lttorney Aubrey Barbour of New- 
port was elected president of the 
Newport Rotary Club June 26th. 


There were one hundred and 
twenty-five applicants who took the 
state bar examination in June. 


\ memorial service for the late 
C. WM. Jewett was held in the Cir- 
cuit Court room at Cynthiana June 
24th. Hon. M. C, Swinford, presi- 
dent of the local association presided. 


litorney T. S. Waller of Paducah 
addressed the Paducah Kiwanis Club 
the latter part of May. Mr. Waller 
urged the immediate development of 
a river terminal with loading and 
warehouse facilities as one of the 
most pressing needs of Paducah. 


County Attorney T. W. Johnson of 
Dixon was the principal speaker at 
Memorial Day exercises at Clay. 


Mr. Henry B. McEuen, formerly 
of the Jefferson County Bar has 
opened an office for the general prac- 
tice in Central City. 


Attorney W. Howes Meade of 
Paintsville was the chief speaker be- 
fore the Paintsville Rotary Club late 
in May. He spoke on the present 
danger to the nation. 


_ County Attorney Otto C. Martin of 
Ohio County has been designated as 
“key” man for the counties of Ohio, 
Daviess, and Hancock to sponsor 
county-wide masonic meetings. 


The Jefferson Law School, Louis- 
ville, awarded the degree of Bachelor 
of Laws to fifty-two students in June. 


fixe EWS OF THE PROFESSION] 


Attorney John Whytlow who has 
been practicing at Hodgenville has 
moved to Louisville to practice. 


Justice Stanley Forman Reed of 
the U. S. Supreme Court delivered 
the commencement address to the 
graduating class of the Kentucky 
Wesleyan College at Winchester, June 
8th. 


Mr. Thomas H. Cubbage has re- 
ceived his law degree and expects to 
practice with his father, Hon. Allen 
P. Cubbage at Leitchfield. 


Attorney J. Basil Preston has 
opened law offices at Glasgow for the 
general practice. 


Hon, T. Stanley Clay of Winchester 
has resigned his office of city attor- 
ney. He had been city attorney of 
Winchester for seven and one-half 
years. 


The Danville Bar Association was 
host to the bar association of Stan- 
ford, Lancaster, and Harrodsburg at 
a dinner at the Gilcher Hotel in Dan- 
ville July 18th. Plans were made for 
the formation of a bar forum. 


Attorney Harry R. Burke of Pres- 
tonsburg was on June 2nd appointed 
County Attorney of Floyd County to 
serve out the unexpired term of Hon. 
Forrest D. Short, deceased. 


A splendid likeness of the late 
Judge Henry R. Prewitt was pre- 
sented to the bar of Montgomery 
County May 3lst by Reid Prewitt, a 
son -of the deceased judge. The pic- 
ture was hung on the wall of the 
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Montgomery County Court House 
with appropriate ceremonies. 


Attorneys Lilburn Phelps and Leon- 
ard Wilson have formed a partner- 
ship for the general practice at 
Jamestown. 


Attorney Fred Howes of Paints- 
ville was special judge in the Martin 
Circuit Court in June. 


Hon. J. Erwin Sanders of Pikeville 
was a special judge in the Perry Cir- 
cuit Court in June, 


Hon. Marion Rider of Frankfort 
was elected by the city council of 
I‘rankfort June 23rd to serve as city 
attorney to fill out the unexpired term 
of the late Guy H. Briggs. 


Mr. Joseph E. Caylor of Whitley 
City has announced his intention to 
practice law with his father W. H. 
Caylor. 


A memorial service was held June 
2lst by the members of the Mc- 
Cracken County Bar, in the Federal 
courtroom at Paducah for the late 
Mike Oliver. 


Hon. John B. Rodes, past president 
of the State Bar Association, was the 
principal speaker before the Bowling 
Green Rotary Club June 25th. Mr. 
Rodes spoke on “The German-Rus- 


sian War.” He advocated the imme- 
diate entry of the United States into 
the conflict. 


Professor W, Lewis Roberts of the 
law school of the University of Ken- 
tucky was the speaker on the Law- 
renceburg Rotary program at Law- 
renceburg May 27th. His subject was 
“Idealism versus Realism.” 


Attorney Charles E. Graham, City 
Attorney of Dayton, Kentucky, has 
purchased Tacoma Park, located east 
of Dayton. There are thirteen acres 
in the tract and there is a large swim- 


ming pool and filtration plant located 
on it. 


Attorney Roy Wilhoit of Vance- 
burg addressed a joint meeting of the 
Grayson and Vanceburg Rotary Clubs 
at Grayson May 26th. 


County Judge W. W. Webster of 
Taylor County was host to the law- 
yers of Campbellsville at a dinner 
May 26th. Judge Webster said that 
he sponsored the dinner because of 
the many kindnesses and courtesies 
extended him by the members of the 
sar. 


Miss Laura E. Miller of the Jef- 
ferson County Bar is the new presi- 
dent of the Younger Women’s City 
Club of Louisville. 


Attorney Marshall Funk, president 
of the Bowling Green Bar Association, 
has appointed Attorneys Laurence B. 
Finn, Max B. Harlin, Jr., G. D. Milli- 
ken, Jr., and Lee Stagner as a com- 
mittee to be known as “The Legal Aid 
Clinic.” The primary purpose of the 
committee will be to aid army select- 
ees. 


Attorney W. J. Ward of Paints- 
ville is the new Commander of John- 
son County Post No. 117 of the 
American Legion. 


Attorney Victor L. Kelley of Bards- 
town has been appointed County At- 
torney of Nelson County by County 
Judge Wallace Brown to serve the 
unexpired term of Attorney Andrew 
Nichols, deceased. 


Hon. E. M. Romines has been 
named as attorney to serve the 
selectees from Metcalfe County by 
County Judge W. S. Kelly. 


Mr. Albert Lawrence Sherman of 
Pineville expects to open a law of- 
fice in Lexington this fall. 
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Attorney Albert Green, one of the 
attorneys for the Statute Revision 
Committee at Frankfort was married 
June 5th to Miss Virginia Katheryn 
Perraut of Bald Knob, Kentucky. 


Attorney James W. Powell of 
Madisonville is the Hopkins County 
representative on the Kentucky Divi- 
sion of the American Bar Associ- 
ation’s national defense committee. 


Attorney John Lee Young of Ver- 
sailles is now an assistant attorney on 
the wage and hour division of the 
United States Department of Labor. 
He is located at Nashville, Tennes- 
see. 


Attorney A. J. Winkenhofer of 
Bowling Green was on June 18th ap- 
pointed research attorney for the 
staté legislature council. The ap- 
pointment became effective July Ist. 

The Campbell County Bar Associ- 
ation held its annual picnic at Martz’s 
Grove, Ross, Kentucky, June 24th. A 
ball game was had between the mar- 
ried and the single members of the 
bar. 


Mr. William F. Trusty, Jr., has 
opened his law office in Greensburg 
for the general practice. 


Hon. J. Brandon Price of the 
Paducah Bar has been appointed 
United States Commissioner for the 
Paducah district by Judge Shackel- 
ford Miller. Mr. Price succeeds Hon. 
E. Palmer Jones who has been named 
referee in Bankruptcy by Judge Mil- 
ler. 

Hon. Thomas K. Shuff of the 
Georgetown Bar acted as County At- 


torney in May during absence of 
County Attorney J. C. McKnight. 


Hon. C. C Duncan of Monticello 
served as special judge of the Casey 
Circuit Court in June. 


Hon. H. H. Ramey of Salyersville 


served as special judge of the Floyd 
Circuit Court in June. 


Attorney William Q. de Funiak of 
the Jefferson County Bar has accepted 
an appointment as Professor of Law 
at the University of San Francisco. 
He began his duties there September 
Ist. For the past four years Mr. de 
Funiak has been an assistant manag- 
ing editor for Callaghan and Com- 
pany of Chicago. 


Mr. John T. Yeiser formerly of 
Paducah has been admitted to the 
Texas Bar, he plans to practice in 
Texas. 


Attorney Harlan Downard of Ft. 
Thomas is now a member of the 
United States army and is stationed 
at Ft, Lee, Virginia. 


W. Baxter Harrison, formerly 
County Attorney of Bracken County, 
has resigned his position with the In- 
ternal Revenue Department at Louis- 
ville to open a law office at Coving- 
ton. 


Mr. Ed Louis Waddle of Somerset 
has been admitted to the Indiana Bar. 
He expects to practice in Indiana. 


Judge John W. Wheeler and his 
brother M. O. Wheeler, Paintsville 
attorneys for more than a quarter of 
a century, have completed remodeling 
of their Court House Square office 
building and have moved into the new 
quarters. 


Mr. Frank G. Trimble of the Lex- 
ington Bar spoke at a dinner meeting 
of the Lexington Junior Bar Asso- 
ciation July Ist. Mr. Trimble’s subject 
was “Adult Representation for Mar- 
ried Infants.” 


Attorneys Logan Patterson and 
James S. Wilson have formed a 
partnership for the general practice 
at Pineville. 
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Mr. Henry J. Cook of the Newport 
Bar is Campbell County’s representa- 
tive in the national defense organiza- 
tion of the State Bar Association. 


Fifty-five members and friends of 
the Kenton County Bar Association 
attended the annual dinner and picnic 
of the Association on July 9th at the 
White Villa Country Club. The Hon. 
John L. Vest of Walton, the Hon. 
Hoyt B. Best of Falmouth, and the 
Hon. John W. Heuver of Newport 
were among the guests. 


The arrangements were in charge 
of Messrs. A. W. Clark, J. A. Kohr- 
man, C, A. Schroetter, W. F. Simp- 
son, O. H. Stubbs, Jr., and W. O. 
Ware, all of Covington. 


The Hon. S. D. Rouse, admitted 
to the bar in 1890; the Hon. F. J. 
Hanlon admitted in 1891; and the 
Hon. W. A. Price, Hon. J. L. Vest, 
and the Hon. J. W. Heuver, all ad- 
mitted in 1899, were among the senior 
members of the local bar in attend- 
ance. 


Attorney C. H. Lisman of Dixon 
will represent the service men of 
Webster County in the National De- 
fense setup. 

The Journal has been advised of 
the death of Mr. H. C. Edmunds on 
December 24th at his home in Paris, 
Tennessee. Mr. Edmunds was a mem- 
ber of the Kentucky Bar Association. 


Attorney Murphy Tate of Chicago, 
Illinois, was killed in an automobile 
accident in Chicago in July. Mr. Tate 
was a native of Somerset. 


Our President L. B. Alexander has 
been vacationing in Colorado and 
California this summer. While in 
California he -was the guest speaker 
of the Los Angeles Lawyers Club 
over a Los Angeles radio station. 


Attorney N. W. Klein of Somerset 
was the guest speaker before the 
Presbyterian Men’s Club at the 
Church in Somerset, May 19th. Mr. 
Klein used as his subject “Goat 
Feathers.” 

The Journal dutifully reports the 
death of the following members of 
the Association : 


Charles S. Furber of Covington at 
Cincinnati, May 21st. 

John C. Stanley of Ashland in 
Ohio, May 15th. 

F. D. Short of Prestonsburg at 
Paintsville, May 26th. 


Oscar P. Bond of Prestonsburg at 
Prestonsburg, June 9th. 
- William R. Atkinson of Louisville 
at Louisville, June 20th. 


Pope Nichols of Louisville at Bag- 
dad, June 15th. 


Guy Briggs of Frankfort at Frank- 
fort, June 5th. 


Hugh C. Duffy of Cynthiana at 
Cynthiana, June 21st. 


L. W. Ross of Taylorsville at 
Louisville, June Ist. 


Andrew W. Nichols of Bardstown 
at Bardstown, June 3rd. 


Hon. D. L. Pendleton of the Win- 
chester Bar was the guest speaker be- 
fore the Lions Club at the Winches- 
ter Country Club, September 4th. 


Hon. Carroll M. Redford of the 
Glasgow Bar has been nominated by 
the Democrats for the Office of 
County Judge of Barren County. 
This nomination is equivalent to elec- 
tion in Barren County. 


Sheriff L. B. Doyle of Barren 
County entertained the members of 
the Barren County Bar and Court 
Officers with a picnic on September 
10th. 
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I had twelve bottles of whiskey in 
my cellar and my wife told me to 
empty the contents of each and every 
bottle down the sink “or else,”—so 
I said I would, and proceeded with 
the unpleasant task. 


I withdrew the cork from the first 
bottle and poured the contents down 
the sink, with the exception of one 
glass which I drank. I extracted the 
cork from the second bottle and I 
did likewise, with the exception of 
one glass which I drank. Then I 
withdrew the cork from the third 
bottle and emptied the good old booze 
down the sink, except a sink which 
I drank. I pulled the cork from the 
fourth sink and poured the bottle 
down the glass, which I drank. 


I pulled the bottle from the cork 


of the next and drank one sink out 
of it and threw the rest down the 
glass. I pulled the sink out of the 
next glass and poured the cork down 
the bottle. I pulled the next cork 
from my throat and peured the sink 
down the bottle and drank the glass, 
then I corked the sink with the glass, 
bottled the drink and drank the pour. 

When I had everything emptied, I 
steadied the house with one hand and 
counted the bottles and corks and 
glasses with the other, which were 
twenty-nine. To be sure, I counted 
them again when they came by and 
I had seventy-four, and as the house 
came by I counted them again and 
finally I had all the houses and bot- 
tles and corks and glasses counted, 
except one house and one bottle which 
I drank. 
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HE IS AN AMERICAN 


(From the New York Sun) 


He is an American. 


He hears an airplane overhead, 
and if he looks up at all does so in 
curiosity, neither in fear nor in the 
hope of seeing a protector. 


His wife goes marketing, and her 
purchases are limited by her needs, 
her tastes, her budget, but not by 
decree. 


He comes home of an evening 
through streets which are well light- 
ed, not dimly in blue. 

He reads _ his 


newspaper and 


knows that what it says is not con- 
certed by a bureau, but an honest, 
to present 


untrammeled effort 
truth. 


the 


He has never had a gas mask on. 


His military training, an R.O.T.C. 
course in college, he took because it 
excused him from the gym course, 
and it was not compulsory. 


He belongs to such fraternal or- 
ganizations and clubs as he wishes. 


He adheres to a political party to 
the extent that he desires—the 
dominant one, if that be his choice, 
but with the distinct reservation 
that he may criticize any of its poli- 
cies with all the vigor which to him 
seem proper—any other as his con- 
victions dictate, even, if it be his de- 
cision, one which holds that the 
theory of government of the country 
is wrong and should be scrapped. 


He does not believe, if his party 
is out of power, that the only way 
in which it can come into power is 
through a bloody revolution. 


He converses with friends, even 
with chance acquaintances, express- 
ing freely his opinion on any sub- 
ject, without fear. 


He does not expect his mail to be 
opened between posting and receipt, 
nor his telephone to be tapped. 


He changes his place of dwelling, 
and does not report so doing to the 
police. 


He has not registered with the 
police. 


He carries an identification card 
only in case he should be the vic- 
tim of a traffic accident. 


He thinks of his neighbors across 
international borders—of those to 
the north as though they were 
across a State line, rather than as 
foreigners—of those to the south 
more as strangers since they speak 
a language different from his, and 
with the knowledge that there are 
no matters of difference between his 
government and theirs, but of 
neither with an expectancy of war. 


He worhips GOD in the fashion 
of his choice, without let. 


His children are with him in his 
home, neither removed to a place of 
greater safety, if young, nor, if older, 
ordered ready to serve the State 
with sacrifice of limb or life. 


He has his problems, his troubles, 
his uncertainties, but all others are 
not overshadowed by the imminence 
of battle and sudden death. 


He should struggle to preserve his 
Americanism with its priceless 
privileges. 

He is a fortunate man 


He is an American. 
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GEORGE HORSCHEL, Manager L. S. BLICKENSTAFF, Assistant Manager 
NEIL J. FIELDS, Special Representative 














Sea SPL 
U. S. POSTAGE 


PAID 


Louisville, Ky. 
Permit No. 166 

















No Lawyer 


would want his Law Reports 
without Head Notes 


BUT— 
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Upon the Caliber of the Editorial Staff! 


The lawyers who prepare the clear, concise head notes ap- 
pearing in the “Key Number" West Reporters make this 
their life-work. 


Only experts such as these, with years of specialized train- 
ing, can extract and state with exactness every "law-point" 
contained in the adjudicated cases. 


For more than Sixty Years "West Reporters" have been 
outstanding for Editorial Excellence — for Accuracy 
— for Promptness and for Low Cost. 


Key Number Head Notes are 
Found Only in “West” Reporting Service 














Ask for full details concerning the special features in 


“WEST” 
Reporting Service for Your State 


**The Standard of Excellence in Law Reporting” 
WEST PUBLISHING CO. ST. PAUL, MINN. 

















